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RIGHT OF EQUITY TO RESTRAIN CRIM- 
INAL PROCEEDINGS INSTITUTED VEX- 
ATIOUSLY OR TO AFFECT THE EXER- 
CISE OF CIVIL RIGHTS. 





Of course the general rule is that equity 
will not use its extraordinary power of re- 
straint to interfere with the enforcement of 
the criminal law. But notable exceptions 
have been made to this rule. Among these 
is the one which we desire to discuss in this 
‘editorial, to-wit: Where the enforcement of 
the criminal law on the part of the proper 
officers is so evidently malicious, annoying 
and without foundation, as to injuriously 
and irreparably affect the civil rights of 
the party thus persecuted. 

We were led into a discussion of this 
question by a careful reading of the facts 
in the case of Ulster Square Dealer v. Fow- 
ler, 111 N. Y. Supp. 16. The plaintiff was 
a weekly newspaper, very radical and pes- 
simistic, and much disliked in the neighbor- 
hood in which it is published. It seemed 
to cater to the most “undesirable” class in 
its circle of influence, and had made per- 
sonal attacks upon citizens of high stand- 
ing in the community, which were appar- 
ently so reckless and scurrilous as to arouse 
public opinion to the point where it de- 
manded of the officers of the law that they 
suppress the sheet. *The methods selected 
to meet this situation were not such as to 
reflect credit on the community. Instead 
of proceeding against the publisher as for 
criminal libel, and thus give him the oppor- 
tunity to prove the truth of the serious 
charges he had made against leading citi- 
zens, the police department ordered the sup- 
pression of every issue which should con- 
tain any matter deemed “unlawful,” be- 
cause injurious to the moral welfare. This 
order was, in reality, a censorship of plain- 





‘tiff’s publication, which he refused to per- 


mit, and resulted in his successful applica- 
tion to equity for permanent relief from 
what the court termed a “continuous tres- 
pass on his constitutional right freely to 
speak, write or publish his sentiments on 
all subjects.” The court said: “No one 
can take upon himself the right of suppres- 
sing in advance the publication of the print- 
ed sentiments of another citizen on any 
public or private question. The defend- 
ants assert, however, that whatever they 
have done in the past in regard to the plain- 
tiff’s newspaper and intend to do in the 
future is but an enforcement of the crimi- 
nal law, and that, therefore, this court 
should not lend its injunctive process to re- 
strain them. They rely on Delaney v. 
Flood, 183 N. Y. 323, 76 N. E. 209, 2 L. 
R. A. (N. S.) 678, 111 Am. St. Rep. 759, 
in support of this assertion. This case, 
properly understood, and as applied by a 
long line of’ recent authorities, cannot be 
cited as an authority for the proposition 
that equity will not interfere with a seem- 
ing attempt to enforce the criminal law, 
but which is, in fact, a continuous trespass,” 


It will be observed that this is not a case 
where an officer of the law is attempting to 
enforce a void ordinance or ‘statute to the 
great and irreparable injury of plaintiff, 
which, by the way, is the only _ possible 
ground for equitable interference, in that 
class of cases as a careful examination of 
the authorities will disclose. Nor is this 
a case where the right to enjoin a. contem- 
plated action is resisted on the ground that 
such act if committed would be a violation 
of the criminal law. The question here is: 
Can equity enjoin a criminal prosecution 
under a valid statute where such prosecu- 
tion takes the form of persecution and the 
evident attempt of the police authorities is 
to force a person to submit to their con- 
struction of the law, whatever courts or 
juries may decide, or adopt means for the 
enforcement of any particular law, which 
are in no sense justifiable, but are adopted 
to deprive the defendant of certain civil 
rights, or simply because, as in the princi- 
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pal case, the officers of the law are assured 
of, the support of local public opinion. 
After carefully sifting the decisions we 
have been able to find very few authorities 
which discuss this particular question, but 
the result of our research is that the court 
in the princrpal case, although citing no 
authorities, has stumbled upon a rule that 
Not, how- 
ever, on the ground of a “continuous tres- 
pass” for the action of the police in the 
principal case was a repeated, not a con- 


has a sound basis in principle. 


tinuous trespass, but on the ground that the 
attempted prosecution was purely vexatious 
and a misapplication of the law resulting 
in injury to the plaintiff's property rights. 
This was the reason given in Atlanta v. 
Gas Light Co., 71 Ga. 106, where defend- 
ant was threatened with the arrest of all 
employees who attempted to lay pipes on 
the streets of Atlanta. in allezed violation 
of an ordinance preventing the wanton and 
unauthorized tearing rp of the streets. The 
prosecutions were purely vexatious and in- 
tended to affect certain civil rights of the 
complainant. The court said: “That said 
persons as may be put on trial can success- 
fully defend themselves, the complainant 
doubts not. But that is not a matter with 
which complainant has any concern. But 
the prevention of said employees from dis- 
tributing said mains and laying them in 
their proper places, by any arrest, will be 
a trespass upon the rights of this complain- 
ant, guaranteed by its charter. 
Where it is manifest that a prosecution and 
arrest is threatened for an alleged viola- 
tion of city ordinances for the sole pur- 
pose of preventing the exercise of civil 
rights conferred directly by 
junction is a proper remedy to pre- 
vent injury to the party thus menaced.” 
To same effect: Shinkle v. Covington, 83 
Ky. 420, loc. cit. 439. So also in Yellow- 
stone Kit v. Wood, 18 Tex. Civ. App. 683, 
43 S. W. 1068, the court specifies as one 
of the exceptions to the rule that equity 
will not enjoin a criminal proceeding: “To 
prevent repeated prosecutions, wrongfully 
instituted, for the purpose of -vexing or 
harassing the defendant therein.” 


law, in- 





NOTES OF IMPORTANT DECISIONS 

LIFE INSURANCE—POWER OF STATE 
TO DETERMINE FORM AND PROVISIONS 
OF LIFE INSURANCE POLICIES.—In 19307 
Massachusetts which has always taken front 
rank in the strict regulation of life insurance, 
passed a law giving the insurance commis- 
sioner of the state the power to judge of the 
sufficiency of the forms of life insurance 
policies to be issued in the state cf Massa- 
chusetts using as standards of form certain 
substantive provisions declared by the legis- 
lature. 

In the case of New York Life Insurance 
Company v. Hardison, Ins. Comr., 85 N. E. 410, 
the constitutionality of this act was upheld un- 
der the police power and under the power to 
regulate corporations, The court said: 

“The insurance commissioner is an admin- 
istrative officer. The legislature prescribed 
the requirements in the forms of policies. It 
did not see fit to prescribe a standard form 
for life insurance comrsnies, but stopped with 
an enactment of subs‘antive provisions for 
all policies. It was proper to leave to the 
insurance commissioner the management of 
details in the administration of the law. It 
was proper to prohibit the use of policies that 
did not conform to the law, and to punish 
disobedience on the part of an insurance 
company. It was a reasonable regulation to 
require companies to submit the forms of 
policies to the insurance commissioner before 
using them, so that he could see whether the 
law was being obeyed. His duty was to ap- 
prove of évery form of policy that seemed to 
him correct. The insurance companies, after 
submitting their forms to him, had nothing to 
do but to go on with their business, unless 
he made objection within thirty days. If he 
made such objection, they were given a right 
to bring a suit in this court for the determina 
tion of the question whether their proposed 
action was within the law. With the power 
of regulation of the business of insurance, 
and of the conduct of’ corporations. domestic 
and foreign, belonging to the legislature, it 
seems to us that such companies may be 
forbidden to issue policies that are deemed 
contrary to law by an administrative officer, 
until the court can determine the legal ques- 
tions involved. The insurance commissioner 
cannot decide finally, nor exercfse any judicial 
power in the premises. In these cases, the 
companies failed to satisfy an administrative 


officer, acting for the protection of the 
public, that they were proceeding legally. 
The statute declares that thereupon, they 


shall do no more business until there is a 
judicial determination of their rights by this 
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court. This part of the case is covered by 
the decision in Provident Savings, etc., So- 
ciety v. Cutting, 181 Mass. 261, 68 N. E. 
433, 92 Am. St. Rep. 415, and there are many 
other cases in which authority somewhat like 
this is held to have been rightly exercised: by 
public officers. Insurance Company v. Wilder, 
40 Kan. 561, 20 Pac. 265; State ex rel. v. 
Moore, 42 Ohio St. 103; Brodbine v. Revere, 
182 Mass. 598, 66 N. E. 607; Com. v. Sisson, 
189 Mass. 247, 75 N. E, 619, 1 L. R. A. (N. S.) 
752, 109 Am. St. Rep. 630.” 

The right of the legislature to prescribe a 
standard form of policy has been assumed in 
many cases. Quinn v. Fire Association, 180 
Mass. 560, 62 N. E. 980; Hewins v. London 
Assurance Company, 184 Mass., 177-183, 68 
N. E. 62; Boyden v. Massachusetts Masonic 
Association, 167 Mass. 242, 45 N. E. 735; 
Quinlan v. Providence, etc., Insurance Com- 
pany, 133 N. Y, 356-365, 31 N. E. 31, 28 Am. 
St. Rep. 645; King v. Concordia Fire Insur- 
ance Company, 140 Mich. 258, 103 N. W. 616; 
Dowling v. Lancashire Fire Insurance Com- 
pany, 92 Wis. 63, 65 N. W. 738, 31 L. R. A. 
112; Anderson y. Manchester Fire Insurance 
Company, 59 Minn. 182, 60 N. W. 1095, 63 N. 
W. 241, 28 L. R. A. 609, 50 Am. St. Rep. 400; 
O’Neill v. American Fire Insurance Company, 
166 Pa, 72, 30 Atl. 948, 26 L. R. A. 715, 45 Am. 
St. Rep. 659. 





REGULATION OF RATES TO BE CHARG- 
ED BY PUBLIC SERVICE CORPORA- 
TIONS—I, MISCELLANEOUS ENTER- 
PRISES AFFECTED WITH A PUBLIC 
INTEREST.* 





Jn General—In European countries the regu- 
lation of price was a very common practice in 
carly times. And the power which concerned it- 
self with this practice had no well defined limita- 
tion. But in this country,* the constitutions of 
our national government and of the several 
states, prescribe a limit to the exercise of such 
power. 

Our natural and civil liberty to form business 
relations irrespective of state interference is one 
among the fundamental rights of American citi- 
zens. It is our right and liberty to determine the 
terms and conditions of the contract upon which 
our business relations are founded. As a general 
rule, a man has the right, and is free to ask and 
receive whatever price he chooses, or is able to 
obtain, for his goods or services. And he is 
under ro obligation to sell his goods or services. 
unless he gets his own price. On the other hand, 


*Part II. in next week’s issue will discuss 
this same subject as affecting railroad com- 
panies exclusively. 





no one else is. entitled to, of has a right to his 
goods or services, unless such other person is 
willing to pay his price, even if the price is un- 
reasonable. To this rule, however, there are 
some exceptions, which it is our purpose to con- 
sider in this article. 

The right to demand and receive whatever 
price one pleases for his property or services, ap- 
plies only to property or services which are of a 
private character. But when a business is in any 
way related to, or is rendered more valuable by 
special privileges or franchises conferred by the 
state, and which are not enjoyed by all persons 
alike, such business is looked upon in law as of 
a quasi-public character, and may be subjected 
to state regulation. And not only may a busi- 
ness be regulated which is in the nature of a 
franchise or special privilege, but the — state 
claims and exercises the right to control a busi- 
ness which is “affected with a public interest.” 
That is to say, when one devotes his property to 
a use in which the public has an interest, or uses 
it in a manner to make it of public consequence 
and affect the community at large, such property 
is for these reasons, deemed to be “clothed with 
a public interest,” permitting its control or regu- 
lation by the state. 

The clause usually embodied in our Bills of 
Rights, “that no person shall be deprived of 
property without due process of law,” has never 
been construed by the courts of any state whose 
constitution has such a provision, as to deny the 
legislature power to make all needful rules and 
regulations respecting the use and enjoyment of 
property.t In the exercise of the powers of 
government it has been customary to regulate 
the conduct of its citizens one towards another, 
and the manner in which each shall use his own 
property, when such regulation becomes neces- 
sary for the public good. Not including those 
kinds of business over which the state exercises 
special control in the interest of peace, health, 
safety and morals, and which involve only the 
police power in the narrower sense of the term, 
it has been customary in England from time im- 
memorial, and in this country from its first col- 
onization, in the exercise of the power of gov- 
ernment, to regulate public ferries,2 mills, com- 
mon carriers, innkeepers,5 bakers,* hackmen?; 


(1) Munn v. People, 69 Ill. 80. 

(2) Chenargo Bridge Co. v. Paige, 83 N. Y. 
179; New York v. Starin, 106 N. Y. 1; Power v. 
Athens, 99 N. Y. 592; Spader v. N. Y. Elevated 
R. Co., 3 Abb. N. C. 467. . 

(3) State v. Edwards, 86 Me. 102; 15 Viner’s: 
Abr. 398, 399; Cooley, Const. Lim. 735. 

(4) See Part II. 

(5) Russell v. White, 41 Ark. 485; Com. v. 
Muise, 38 Weekly Notes Cases, 328; State v. 
Sumpter, 53 Ark. 342; People v. Pierson, 59 
Hun 450; Albert v. Beaver, 9 La..Ann. 64; Lord 
v Jones, 24 Me. 439. 

(6) Mobile v. Yuille, 3 Ala, 140. 

(7) Parmelle v. McNulty, 19 Ill. 556; Ben-- 
nett v. Dutton, 10 N. H. 481. 
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besides such things as the use of money;’ and 
in so doing to fix a maximum of charge to be 
made for services rendered, accommodations fur- 
nished, and articles sold or hypothecated.® 

In searching for the principle upon which the 


power to regulate property rests reference is 
made to the common law. Lord Chief Justice 
Hale, said more than two centurées ago, that 


when property is “affected with a public interest 
it ceases to be juris privatt.”1° This has been 
accepted without objection as an essential ele- 
ment in the law of property ever since. Property 
becomes clothed with a “public interest” when 
used in a manner to make it of public conse- 
quence, and affect the public generally. When 
an individual devotes his property to a use in 
which the public has an interest, the law regards 
him as granting to the public an interest in that 
use, and as a result, he must submit to be con- 
trolled by the public for the common good to the 
extent of the interest he has thus created. He 
may withdraw his grant by discontinuing the 
use; but so long as he maintains the use, he must 
submit to the control of the public.14 

The power of the legislature to control public 
service corporations is subject to the constitu- 
tional limitations designed to protect persons 
against oppressive action by a state amounting 
to a deprivation of their property without com- 
pensation, or without due process of law.!?_ But 
the legislative regulation of a business carried on 
under special privileges, or affected with a public 

‘ 

(8) See Tiedeman, Lim. Police Power, sec. 
94. 

(y) “To this day statutes are to found 
in many of the states upon some or all of these 
subjects, and it has never been successfully con- 
tended that they come within any of the con- 
stitutional prohibitions against interference with 
private property.” Munn vy. Illinois, 94 U. 8. 
113. See generally on the subject of regulat- 
ing prices; Ames v. R. R. Co., 64 Fed. Rep. 165; 
Chicago, ete. R. Co. v. Becher, 32 Fed. Rep. 849; 


be 


Smith v. R. R. Co., 114 Mich. 460; Cooley, Const. 
Law, 23 

(10) De Portibus Maris, 1 Harg. Law Tracts, 
\: oF 

(11) Peopte v. Budd, 117 N. Y. 1; Munn v. 
People, 69 Ill. 80; same, 94 U. S. 113; Budd v. 
State, 143 U. S. 517; Allnut v. Ing‘es, 12 East 
527; Lake Shore, etc. R. Co. v. R. R. Co.; 30 
Ohio St. 604; State v. Columbus Gas Co., 34 
Ohio St. 572. See Hockett v. State, 105 Ind. 
250; N. J. S. N. Co. v. Bink, 6 How. 344; Sink- 
ing Fund Cases, 99 U. S. 747. In Munn Vv. 
People, supra it was held that when a business 


or employment becomes a matter of such public 
interest or importance as to create a common 
charge or burden upon the citizen; or, in other 
words, when it became a practical monopoly, to 
which the citizen is compelled to resort, and by 
means of which a tribute can be exacted from 
the community, it is subject to regulation by 
the legislature. See Sinking Fund Cases, supra; 
L. Ed. 511, to same effect. 

(12) Western Union Tel. Co. v. Myatt, 98 Fed. 
Rep. 335. 


25 





interest. is not a taking of property within the 
meaning of the constitution, even where it re- 
duces the profits realized from such business, un- 
less it amounts to a virtual confiscation.13 


Does 
must 
man 

he 


Property —Power 
Legal 


to Regulate 
Monopoly.—It 
be conceded that the to which a 
may devote his property, the price which 
may charge for such use, how much he shall de- 


Private 
Not Depend on 


uses 


mand or receive for his labor, and the methods 
of conducting his business are, as a general rule, 
not the subject of legislative regulation. These 
are a part of his liberty, of which, under the con- 
stitutional guaranty, he cannot be deprived. The 
merchant and manufacturer, the artisan and lab- 
orer, under our system of government, are left to 
pursue and provide for their own interests in 
their own way, untrammeled by burdensome and 
restrictive legislation which, however, common in 
rude and irregular times, is inconsistent with con- 
stitutional liberty.14 ‘There is no doubt,” said 
Lord Ellenborough, “that the general _principle is 
favored, both in law and justice, that every man 
may fix what price he pleases upon his own prop- 
erty or the use of it; but if, for a particular pur- 
pose, the public have a right to resort to his 
premises and make use of them, and he have a 
monopoly in them for that purpose, if he will 
take the benefit of that monopoly, he must, as an 
equivalent, perform the duty attached to it on 
reasonable terms.”!5 The power of the legisla- 
ture, however, to regulate charges for the use of 
proverty and the rendition of services connected 
with it, does not dcpend in every case upon the 
circumstance that the owner of the property has 
a legal monopoly or privilege to use the property 
for the particular purpose. Private property “af- 
fected by a public interest” cannot justly be re- 
stricted as meaning only property clothed with a 
public character by special grant or charter of the 
state. The control which, by common law and 
statute, over 
conclusive upon the point that the right of the 
legislature to regulate the charges for services in 
connection with the use of property, does not, in 


exercised common carriers is 


is 


every case, depend upon the question of legal 
monopoly. And this is true of the control ex- 
Over such matters as the interest on 
money, hackmen, ferrymen, innkeepers and 
wharfingers.16 The right of public regulation in 
these cases cannot be placed upon the ground of 
special privileges conferred by the public on 
those affected. The underlying principle is, that 
business of eertain kinds holds such a peculiar 


ercised 


(13) Dillon vy. R. R. Co., 43 N. Y. Supp. 320. 
See puragraph 16, Part II. 

(14) Budd vy. State, 143 U. S. 517 

(15) Allnut v. Ingles, 12 East. 527. 

(16) People v. Budd, 117 N. Y. 1; Budd v. 
State, 143 U. S 517 
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lation to the public interest that there is superin- 
duced upon it the right of public regulation.17 

Fixing Compensation for Services Rendered, 
and for the Use of Property—Maximum Charges. 
—In countries where the common law prevails, 
it has been customary for a long time for the 
legislative department to declare what shall be a 
reasonable compensation for services rendered in 
the public employments, or for the use of prop- 
erty in which the public has an interest.18 Un- 
doubtedly, in mere private contracts, relating to 
matters in which the public has no interest, what 
is reasonable must be ascertained judicially, But 
this is because the legislature has no control over 
such a contract. The common law rule, which 
requires the charge to be reasonable, is itself a 
regulation as to price. Without it the owner 
could make his rates at will, and compel the pub- 
lic to yield to his terms, or forego the use. But 
the law itself, as a rule of conduct, may be 
changed at the will of the legislators. Indeed, the 
great office of statutes is to remedy defects in the 
common law as they are developed, and to adapt 
it to the changes of time and circumstances. To 
limit the rate of charge for services rendered in 
a public employment, or for the use of property 
in which the public has an interest, is only chang- 
ing a regulation which existed before, and es- 
tablishes no new principle in the law.19 

While the legislature may constitutionally de- 
clare what shall be a reasonable compensation 
for services rendered in the public employ- 


ments, or for the use of property clothed 
with’ a public interest; or may fix a max- 
imum beyond which any charge would be 


unreasonable,2° such power of limitation or 


(17) People v. Budd, supra; Spring Valley 
Water Works y. Schottler, 110 U. S. 347. 


(18) Munn v. Illinois, 94 U. S. 113; Buad v. 
New York, 143 U. S. 517; C. B. & Q. R. Co. v. 
Iowa, 94 U. S. 155; Peik v. R. R. Co., 94 U. S. 
164; C. M. & St. P. R. Co. v. Ackley, 94 U. S. 179; 
Stone v. Wisconsin, 94 U. S. 181; Dow v. Beidel- 
man, 125 U. S. 680. 


(19) See Dow v. Biedelman, 125 U. S. 680; 
Munn v. People, 94 U. S. 1138. . 

(20) In addition to the cases cited in the 
foreroing notes, see: Winona & St. P. R. Co. v. 


Blake, 94 U. S. 180; Ruggles v. Illinois, 108 U. 
S. 526; Ill. Cent. R. R. Co. v. Iilinois, 108 U, S. 
641; Stone v. Farmer’s L. & T. Co., 116 U 5S. 


347; Stone v. R. R. Co., 116 U. S. 352; Brass v. 
State, 153 U.S. 391; Bondholders v. Road Comrs. 
Fed. Cases, No. 1, 625; Tilly v. Savannah, F. & 
W. R. Co., 5 Fed. Rep. 641; Spring Valley Water 
Works v. Bartlett, 16 Fed. Rep. 615; C. M. & St. 
P. R. Co. v. Becher, 32 Fed. Rep. 849; Lawrence 
v. R. R. Co., 94 U. S. 164; So. Minn, R. Co V. 
Coleman, 94 U. S. 181; State v. Gas Co,, 34 Ohio 
St. 572; Ruggles v. People, 91 Ill. 256; Nash v. 
Page, 80 Ky. 539; Webster Tel. Case, 17 Neb. 
126; Hockett v. State, 105 Ind. 250; Cent. U. T. 
Co. v. State, 106 Ind. 1; Same v. State, 118 Ind. 
194; Chesapeake & P. Tel. Co. v. Baltimore, etc. 
Tel. Co., 66 Md. 399; Delaware, L. & W. R. Co. 
v. Cent., ete. Co., 45 N. J. Eq. 50; Wabash, St. 





regulation is not without limit. It is not 
a power to destroy, or a power to compel the 
doing of services, or permitting the use of prop- 
erty, without reward. Neither is it a power to 
take private property for public use without just 
compensation or without due process of law.?1 
Legislation which prevents a fair and reasonable 
return, the rights of the public considered, for 
capital engaged in a legitimate enterprise, is held 
to be a taking of property within the meaning 
of the constitution.2? 


Privileges and Franchises—Gas Companies.— 
As we have observed, the state may regulate 
charges where the business is one the following 
of which is not a matter of right, but is permitted 
by the state as a privilege or franchise, as in the 
case of turnpike companies,?* the business of set- 
ting up lotteries, of giving shows, keeping billiard 
tables for hire, selling intoxicating drinks, the 
keeping of ferries and toll bridges.2# And when, 
for the accommodation of the business, special 
privileges are given in the public streets,25 or an 
exceptional use is allowed of public property or 
public easements, as in the case of hackmen, 
draymen, regulation of charges is within the 
power of the legislative department of the state. 
And this is true in those cases where exclusive 
privileges are granted to an individual or set of 
men, in consideration of some special return tc 


L. & P. R. Co. v. Illinois, 118 U. S. 557; Geor- 
gia R. & ete. Co. v. Smith, 128 U. S. 174; Zanes- 
ville v. Zanesville Gas, ete. Co., 47 Ohio St. 1; 
Clyde v. R. R. Co., 57 Fed. Rep. 436; Huide- 
pofer v. Duncan, Id.; Munn y. People, 69 Ill. 80; 
In re Annan, 50 Hun. 413; People v. Budd, 117 
N. Y. 1; State v. Brass, 2 N. H. 482; Sinking 
Fund Cases, 99 U. S. 700; Spring Valley Water 
Works v. Schottler, 110 U. S. 347; Lake Shore & 
M. S. R. Co. v. Cinn., 30 Ohio St. 604; Davis v. 
State, 68 Ala. 58; Baker v. State, 54 Wis. 368; 
Girard Pt. Storage Co. v. Southwark Co., 105 
Pa. St. 248; Sawyer v. Davis, 136 Mass. 239; 
Brechbill v. Randall, 102 Ind. 258; Stone v. R. 
R. Co., 62 Miss. 607. 


(21) Dow v. Biedelman, 125 U. S. 680. 


(22) Georgia R. & Bkg. Co. v. Smith, 128 
U. S. 174; Cotting v. Kan. City Stk. Yds. Co., 79 
Fed. Rep. 679. To enable the court to deter- 
mine what is a reasonable return for the use of 
property, it must have before it all the facts 
relating to the particular business. The actual 
present value of its property, and not its cost, 
is to be taken us the basis. San Diego, ete. Co, 
v. Jasper, 89 Fed. Rep. 274; Smyth v. Smyth, 171 
U. S. 361; Smyth v. Higginson, 169 U. S. 466. 
See Merritt v. Knife Fall Co., 34 Minn, 245; 
Stimson v. Muskegan Co., 100 Mich. 347; The 
Ann Ryan, Fed. Cases, No. 428; The John M. 
Welch, Fed. Case&, No. 7,357; Smyth v. Ames, 
169 U. S. 466; San Diego, etc. Co. v. City, ete. 
74 Fed. Rep. 79; St. L. San Fran. R. Co. v. Gill, 
156 U. S. 649; Covington Turnp. Co. v. Sanford, 


164 U. S. 578;° Wellman vy. R. R. Co., 83 Mich. 
593. 

(23) Paragraph 8. 

(24) See Paragraph 8. 

(25) See Jameson v. Gas Co., 128 Ind. 555; 


Townsend v. State, 47 N. E. Rep. Ind. 19. 
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the public, or in order to secure something to the 
public not otherwise obtainable.2¢ 

The business of supplying illuminating and fuel 
gas is held to be one of a public nature, the pur- 
pose of which is to meet a public necessity. Un- 
like ordinary corporations engaged in the: manu- 
facture and sale of articles that may be furnished 
by individuals, this business requires for its suc- 
cessful prosecution franchises and privileges 
which only the state, or one of its municipal 
agencies, can bestow upon it. It must be empow- 
ered to dig up the streets and highways. where it 
operates and be permitted to lay its pipes and 
mains therein for the distribution of gas to the 
public.27 It has, for these reasons been generally 
held that gas companies are public, or quasi-pub- 
lic corporations,?8 though there are to be found 
authorities to the effect that they are private cor- 
porations.?® 

In granting exclusive franchises and privileges 
to gas companies, the state does not part with 
its right to protect the public health, safety or 
morals, which may be affected by the companies’ 
relations with the public. The state may establish 
and enforce regulations not inconsistent with the 
company’s charter rights for the protection of the 
public against dangers arising from _ these 
sources.*® The state, or one of its municipal agen- 
cies, may impose upon gas companies a reasonable 
rate aS a maximum charge for gas, unless res- 
trained by some condition, express or implied, in 
the charters of the companies, which amoynts to 
a contract.31 


(26) See Turnpike Companies, Telephone 
Telegraph. Irrigation and Railroad Companies. 
(27) N. Orleans Gas Co. v. Light Co., 115 U. 


S. 650; Louisville Gas Co. v. Gas Co., 115 U. S. 
683; Gibbs v. Gas Co., 130 U. S. 396; Chicago Gas 
Co. v. Gas and Light Co., 121 Ill. 530; Wester- 
field Gas Co. v. Mendenhall, 142 Ind. 545; New- 
ort v. Light Co., 84 Ky. 166; Crescent City Gas- 
light Co. v. New Orleans Co., 27 La. Ann. 138; 

Williams v. Gas Co., 52 Mich. 499; State v. 
Trenton, 36 N. J. Law 79; Brooklyn v. Jourdan, 
7 Abb. Pr. N. C. 23; State v. Gas Co., 18 Ohio 
St. 262. 

(28) Portland Nat. Gas Co. v. State, 135 Ind. 
54; William v. Gas Co., 52 Mich. 499; Gaslight 
Co. v. Clapply, 26 N. Y. Sup. 287; Pittsburgh’s 
Appeal, 123 Pa. St. 374; Shepard v. Gas Co., 6 
Wis. 539. 

(29) McCune v. Norwich City Gas Co. 30 
Conn. 521; St. Louis v. Gaslight Co.. 70 Mo. 69. 
See Commonwealth v. Gaslight Co., 12 Allen 75. 

(30) N. Orleans Gas Co. v. Light Co., 115 U. 
S. 650; Louisville Gas Co. v. Gas Co.. 115 U. S. 
683; Jameson v. Gas Co., 128 Ind. 555; State v. 
Gaslight Co.. 34 Ohio St. 572. 

-(31) Capital City Gas Co. v. Des Moines, 72 
Fed. Rep. 818, 829; Logansport etc. Gas Co. v. 
Penn. 89 Fed. Rep. 185; New Memphis Gas Co. 
v. Memphis, 72 Fed. Rep. 952; Thistlewaite v. 
State, 149 Ind. 319; Sharp v. South Omaha, 53 
Neb. 700; Bath Gaslight Co. v. Clappy, 26 N. Y. 
287; State v. Gaslight Co.. 34 Ohio St. 572; 
Zanesville v. Gaslight Co., 37 Ohio St. 45; Toledo 
v. Gas Co., 5 Ohio Cir. Ct., 557; Ohio Oil Co. v. 
Indiana, 177 U. S. 190; Zanesville v. Gas Co., 47 
Ohio St. 1; State v. Ohio Oil Co., 150 Ind. 21. 





Elevators and Warehouses—The business of 
elevating grain is charged with a public interest, 
and those who carry it on occupy a relation to 
the community analogous to that of common car- 
riers, and may be controlled by legislation for 
the common good.32 A law, therefore, regulat- 
ing the fees.for elevating and discharging grain 
by elevators is not contrary to the constitutional 
guaranty against the taking of the citizen’s prop- 
erty without due process of law.3 Nor is it a 
denial of the equal protection of the laws, in ad- 
dition to prescribing the maximum rate of charge, 
to require the grain stored in such elevators to 
be insured at the expense of the warehousemen, 
even though such law is applied to the owners of 
elevators whose principal business is that of stor- 
ing their own grain, the storing of grain for 
others being a mere incident in their business.34 
Such a requirement, however, is not applicable 
to elevators built by persons only for the pur- 
pose of storing their own grain, and not to re- 
ceive and store the grain of others.*5 

All persons who engage in the business of keep- 
ing a warehouse may be required to procure a 
license ;86 and, in addition to this the legislature 
may provide for the inspection of the warehous- 
ing of grain and enforce its regulations with 
penalties.37 

Stock Yards Companies—The business of 
stock yards companies is of such a public nature 
as to justify the legislature in imposing rules 
and regulations for their government. A statute, 


(32) Girard Pt. Storage Co. v. Southwark 
Foundry Co., 105 Pa. St. 248. See Sawyer v. 
Davis, 136 Mass, 239; Brechbill v. Randall, 102 
Ind. 528; Webster Tel. Case, 17 Neb. 126; Stone 
v. R. R. Co., 62 Miss. 607; Hockett v. State, 105 
Ind. 250; Sanford v. R. R. Co., 24 Penn 381; 
People v. Budd, 117 N. Y¥. 1; State v. Perry, 5 
Jones, 252; Com. v. Duncan, 98 Mass. 1; Murray 
v. Hoboken Co, 18 How. 272; Davis v. State. 44 
Am. St. Rep. 132; Millett v. People. 57 Am. Rep. 
873: People v. Budd 143 U. S. 517. 

(33) Budd'v. State, 148 U. S. 517, collecting 
cases. The business of elevating grain is so 
affected with a public interest that a law fix- 
ing the maximum charge for receiving, weigh- 
ing and discharging grain is within the police 
power of the state. People v. Budd, 117 N. Y. 
1; In re Annan, 50 Hun. 413; State v. Brass, 
52 N. W. Rep. 408. This is true where the 
owners of elevators derive no special privileges 
from the state, but were, as citizens of the 
state, exercising the business of storing and 
handling grain for individuals. Ruggles v. 
People, 91 Ill. 256. 


(34) Brass v. State, 153 U. S. 391; same, 52 
N. W. Rep. 408. 
(35) Brass v. Stoester, 153 U. S. 391. 


(36) Munn vy. Illinois, 94 U. S. 113; Munn v. 
People, 69. Ill. 80. See Budd v. State, 143 U. 


S. 517. 
(37) Baker v. State, 54 Wis. 368. Tobacco 


warehousemen may be regulated. Nash v. Page, 
80 Ky. 539. 
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therefore, prescribing, the maximum charges to 
be made by such companies, which allows a cer- 
tain income annually on the actual value of. the 
property used for such purposes, or of a certain 
. per cent on the capitalized value of the property 
and business, is within the competency of the 
legislature. This is true even though such law 
reduces the previous net income nearly fifty per 
cent.38 But legislation which prevents a fair 
and reasonable return, the rights of the public 
considered, for capital engaged in a legitimate 
business, is in conflict with constitutional pro- 
visions designed for the protection of property, 
and is invalid.2® But to enable a court to deter- 
mine what is fair and reasonable, it must have 
before it all the facts, such as the cost, the pres- 
ent value of the property, the receipts and ex- 
penditures, and the manner of conducting the 
business; and the court will, when it deems it 
necessary, hear proof as to these matters for the 
purpose of determining whether a certain per 
cent on the capital stock of the company is a 
fair and reasonable return on the investment.*° 
A law regulating stock yards companies is not 
objectionable as class legislation, because it ap- 
plies only to such companies, if it is uniform in 
its operation on all companies of that class.42 
Water and Irrigating Companies —It is with- 
in the power of the government to regulate the 
prices at which water shall be sold by one who 
enjoys a virtual monopoly of the sale.42 But 
while the state possesses this right, the individ- 
ual or corporation who engages in this business 
is within the protection of the guaranty afforded 
by the paramount provision of the Fourteenth 
Amendment to the federal constitution. They 
cannot be deprived of their. property without 
just compensation, and it is the duty of the 
courts to annul rates so established when found 


(38) Cotting vy. Kansas City Stock Yds. Co., 
82 Fed. Rep. 839, 850. In this case it was held 
that a law which allows 5.3 per cent annually 
on the actual value of the property used for 
stock yards purposes, or of 4.6 per cent on the 
capitalized value of the property and business, 
is valid. 

(39) Cotting v. Kansas City Stock Yds. Co. 
supra. It was further held in this case that a 
law regulating public stock yards, which limits 
the charge for yardage to one charge, and pre- 
vents the owners of dead stock from disposing 
of it as he pleases, is constitutional. See Smyth 
v. Smyth, 171 U. S. 361; Smyth v. Higginson, 169 
U. S. 466; San Diego Land Co. v. Jasper, 89 Fed, 
Rep. 274; Smyth v. Ames, 169 U. S. 466; San 
Diego, ete. Co. v. City, ete. 74 Fed. Rep. 79; 
St L. San Fran. R. Co. v. Gill, 156 U. S. 649; 
Wellman v. R. R. Co., 83 Mich. 593; Covington 
Turnp. Co. v. Sanford, 164 U. S. 578. 


(40) Cotting v. Kansas City Stock Yards Co., 
supra. 

(41) Cotting v. Kansas City Stock Yards Co., 
supra. 

(42) Spring Valley Water Works v. Schott- 


ler, 110 U. S. 347; Same v. Bartlett, 16 Fed. Rep. 
615. 





to be unreasonable and unjust.48 In determining 
what is a fair rate to be charged by water com- 
panies, which will allow a fair return on their 
investment, the actual present value of the prop- 
erty, and not its cost, is to be taken as the basis 
upon which to compute the rate.44 If the rates 
are fixed so low that they will not admit of the 
company’s earning such compensation as, under 
the circumstances of the case, is just‘to it and 
to its consumers, the effect will be to deprive the 
company of its property, and to deny to it the 
equal protection of the laws.45 

Turnpike Companies.—The laying off, regulat- 
ing and keeping in repair, of roads, highways, 
bridges and ferries, for the public use and con- 
venience is the exercise of an authority which 
belongs to the state.4° If the right to erect them 
is given to a private individual or corporation, it 
is given as a public franchise. Those who have 
been favored with such franchise or privileges 
are regarded as agents of the public. Their works 
are public and subject to public regulation, and 
the entire public has the right to use them.47 But 
while the public has the undoubted right to re- 
sort to these highways for travel, the owners or 
operators thereof may demand and receive rea- 
sonable tolls as a consideration for such use. 
The right to receive tolls from the public, how- 
ever, under these circumstances is not a com- 
mon right, but is a franchise which belongs to 
the state, and a grant of such franchise, in some 
form or other, is necessary before a person or 


(48) San Diego Land ete. Co. v. Jasper, 89 
Fed. Rep. 274; Water Co. v. City, 117 Iowa 250; 
91 N. W. Rep. 81; Spring Valley Co. v. City, 124 
Fed. 574; see Stanislaus Co. v. Irrigation Co., 
192 U. S. 201. 


(44) San Diego, etc. Co. v. City, 74 Fed. Rep. 
79; San Diego, etc. Co. v. Jasper supra, See 
Smyth v. Smyth, 171 U. S. 361; Smyth v. Ames, 
169 U. S. 466; Cotting v. Stock Yards Co., 82 
Fed. Rep. 850; City v. Spring Valley, etc. Co., 53 
Cal. 608. In the latter case it was held that to 
establish water rates in San Francisco is uncon- 
stitutional in so far as the fixing of rates there- 
in differs from the mode prescribed by general 
saw for other corporations. 


(45) San Joaquin, etc. Co. v. Stanislaus Co., 
90 Fed. Rep. 516; Water Co. v. City, 117 Iowa 
250; 91 N. W. Rep. 1081. See Covington Turnp. 
Co. v. Sandford, 164 U. S. 578; St. L. San. Fran. 
R. Co. v. Gill, 156 U. S. 649. a 

(46) Young, et al v. Harrison, 6. Ga. 130. 

(47) Comr’s. v. Chandler, 96 U.:S. 205; Olcott 
v. Supervisors, 83 U. S. 678; Com’wealth v. Wil- 
kinson, 16 Pick. 175; 26 Am. Dec. 654. See 
Murray v. Berkshire Co., 12 Met. 455; Newberry 
Turnp. Co. v. Eastern R. Co., 23 Pick. 327. The 
property of a turnpike company is affected with 
a public use. The corporate nature of such 
companies is essentially public, and the rule is 
that their charters are not protected from leg- 
islative interference unless the state has, in 
clear language indicated a deliberate purpose 
not to interfere in all time to come. Win- 
chester Turnp. Co. v. Croxton, 98 Ky. 739; 34 S. 
W. Rep. 519; Covington Turnp. Co. v. Sanford, 
164 U. &. 578. 
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company is authorized to make this exaction 
from the public.48 The right to take tolls is 
granted as a compensation to the owners or 
operators for erecting the work and thus reliev- 
ing the public treasury from this burden. Such 
owners or operators have a private interest in 
the tolls collected, but they are regarded as 
agents of the public. The works are public, and 
are subject to public regulation.49 The public 
therefore, through its legislative department, 
may regulate the charges to be made by such 
operators for the use of their property and fran- 
chises, and in so doing, may prescribe a reason- 
able maximum beyond which any charge would 
be unlawful.5° A corporation, however, invested 
by its charter with authority to construct and 
maintain a turnpike road, and to collect tolls 
agreeable to certain named rates, cannot be re- 
quired by a subsequent law to conform to a 
tariff of rates that is unreasonable and which 
prevents it, out of its receipts, from earning 
dividends for its stockholders, or maintaining 
its road in proper condition for travel.51 But 
the mere reduction of toll charges will not be 
regarded as a taking of property without due 
process of law, when it cannot be assumed that 
the earnings of the company will be decreased to 
such extent as to amount to a confiscation of the 
business.52 

The state may authorize the appointment of 
inspectors, on the application of turnpike com- 
panies, for the purpose of ascertaining the fact 
as to whether the road is completed so as to 
warrant the charging of tolls.5% But it cannot, 
when it authorizes a company to construct a 
turnpike and erect the necessary and proper toll 


(48) Comr’s of Dodge vy. Chandler, 96 U. S. 
205; Wright v. Nagle 101 U. S. 791. A turn- 
pike road is one on which parties have by law a 
right to erect gates and bars, for the purpose 
of taking tolls, and of refusing the permission 
to pass to all persons who refuse to pay. North- 
am Bridge & Road Co. vy. Louden, ete. Co., 6 M. 
& W. 428; 1 Ry. Cases, 665. 

(49) Com’rs of Dodge y. Chandler, supra. 
See 3 Kent Com. 458, 459; Winchester Turnp. 
Co. v. Croxton, 98 Ky. 739; Califernia v. Pacific 
R. Co., 127 U. S. 1, 40; Olcott v. Supervisors, 83 
U. S. 678. 

(50) Covington Turnp, Co. v. Sanford, 164 U. 
578; Winchester, ete. Turnp. Co. v. Croxton, 

8 Ky. 739; Com’wealth v. Wilkinson, 16 Pick. 
175; Covington Turnp. Co. v. Sanford, 20 S. W. 
Rep. 1031. See Hunter vy. Turnp. Co., 56 Ind 
213; Stimson v. Muskegon Co., 100 Mich. 347; 
59 N. W. Rep 142. In the latter case it was 
held that the power of the legislature to regu- 
late tolls and fares to be charged by corpora- 
tions which have devoted their property to a 
public use has been firmly settled in law. 

(51) Covington Turnp. Co. vy. Sanford, 164 
U. 8. 578. 

(52) Winchester & L. Turnp.. Co. v. Croxton, 
98 Ky. 739. See St. L. & San Fran. R. Co. v. 
Gill, 156 U. S~- 649. 

(53) Hunter v. Turnp. Co., 56 Ind. 213. 


2m! 





gates, compel the company to remove such struc- 
tures, when there has been no reservation made 
in the charter of authority to act in this manner. 
A law enacted for that purpose would be uncon- 
stitutional as a taking of property within the 
meaning of the constitution.>4 

Telegraph and Telephone Companics.—A tele- 
graph company is a public agency, and is subject 
to public regulation and control.5* But such 
companies are not common carriers, nor subject 
to the extraordinary responsibilities of a com- 
mon carrier.56 They are engaged in a business 
“affected with a public interest,” within the prin- 
ciple which authorizes the state to regulate their 
charges, and the legislature may provide a max- 
imum rate which their charges shall not ex- 
ceed.5? The state may regulate the management of 
their property, provide for the proper conduct 
of their business, and require from them the 
The fact that 
they are the instruments of interstate commerce, 


payment of a reasonable tax.5$ 


(54) Atty. General y. 
466. 


Turnp. Co., 55 Pa. St. 


(55) W. U. Tel. Co. v. Carew, 15 Mich. 525; 
N. ¥. Tel. Co. v. Drybure, 35 Pa. St. 302; W. U. 
Tel. Co. v. Bartlett, 62 Me. 217; Wann v. W. U. 
Tel. Co., 37 Mo. 481; Ty:er v W. U. Tel. Co., 74 
Ill, 168; Passmore v. W. U. Tel. Co., 78 Pa. St. 
242; Ellis v. Am. T. Co., 13 Allen 226; Fowler 
v. W. U. Tel. Co., 80 Me. 381. 

(56) Parsons on Contract, Vol. 2, P. 281; Gil- 
lis v. W. U. Tel. Co., 61 Vt. 461; W. U. Tel. Co. 
v. Reynolds, 77 Va. 173; Binny v. R. R. Co., 18 
Md. 341; N. Y. Ete. Co. v. Dryburg, 35 Pa. St. 
298; Shields v. Washington, ete. Co., 11 Am. L. 
T. 311; W. U. Tel. Co. v. Ward, 23 Ind. 377; W. 
U. Tel. Co., v. Carew, 15 Mich. 525; Ellis v. 
Am. T. Co., 18 Allen 226; U. & Tel. Co. v. Gil- 
derslieve, 29 Md. 232; Baldwin v. U. S. Tel. Co., 
45 N. ¥. 744; Leonard v. N. Y. etc., Co., 41 N. 
Y. 544; Passmore v. W. U. Tel. Co., 78 Pa. St. 
238; Bryant v. Am. Tel. Co, 1 Daly 575; De 
Rutte v. N. Y. Tel. Co., 30 How. Pr. 403; Wann 
v. W. U. Tel. Co., 37 Mo. 472; Wash. Tel. Co. Vv. 
Hobson, 15 Gratt 122; Bartlett v. W. U. Tel. 
Co., 62 Me. 209; W. U. Tel. Co. v. Fontaine. 
58 Ga. 4383; Camp v. W. U. Tel. Co., 1 Met. Ky. 
164; Aiken v. Tel. Co, 5 S. C. 358; Fowler v. 
W..U. Tel. Co., 80 Me. 381; W. U. Tel. Co. v. 
Munford, 187 Tenn 190° Breese vy. U. S. Tel. Co., 
45 Barb. 274. Contra, see: Parks v. A. C. Tel. 
Co., 18 Cal. 422; McAndrews v. Electric Tel. Co., 
7 Com. BB... S. Also see, Dickson v. Renters 
Tel. Co., 3 Com. P. Div. 7; Brown v. L. Erie Tel. 
Co., 1 Am. L. Reg. 685. 

(57) Chesapeake, etc. Tel. Co. v. Manning, 
$06. U. & 306: Cc 2 PP. TFT. Co. v. B. & 0. FT. Co., 
66 Md. 399;Hockett v. State, 105 Ind. 259; R. R. 
Comr’s. v. Western U. T. Co., 113 N. C. 213; W. 
U. Tel. Co. v Pendleton, 122 U. S. 347. State 
commission may regulate the charges of tele- 
graph companies. State R. R. Com. v. W. U. 
Tel. Co., 113 N. C. 313; 22 L. R. A. 5670. 

(58) Am. U. Tel. Co. v. W. U. Tel. Co., 67 Ala. 
32; Connell v. W. U. Tel. Co., 108 Mo. 459; Am, 
R. T. Co. v. Hess, 125 N. Y. 641; W. U. Tel. Co. 
v. New York 38 Fed. Rep. 552; People v. 
Squire, 145 U. S. 175; Eliis v. Am. T. Co., 13 
Allen 226; Kemp v. W. U. Tel. Co., 28 Neb. 66. 

(59) W. U. Tel, Co. v. Pendleton, 122 U. S. 
347. 











Vol. 67 


CENTRAL LAW JOURNAL. 


305 








and exercise privileges under special grants of 
rights of way from the federal government, does 
not remove them from the state’s power of con- 
trol in matters of police regulation, though it 
may limit the power of the state in those in- 
stances where the charges relate to interstate 
messages.59 

As in the case of telegraph companies, tele- 
phone companies are public agencies, and can- 
not arbitrarily refuse to furnish their instru- 
ments to any person desiring them and offering 
to comply with their regulations.6® The state 
may, in the exercise of its police power, regulate 
their charges and provideya reasonable maximum 
rate which they may be forbidden to disregard.*1 
The fact that the instruments or appliances used 
by them are patented,®2 or that their lines ex- 
tend beyond the limits of the. state,? will not 
defeat the right of the state to make such pro- 
vision. But this right of regulation pertains to 
the state alone, and has been denied to a muni- 
cipal corporation. The state, howeyer, may del- 
egate its right of police regulation to a municipal 
corporation; but whether such a delegation has 
been made in any particular case, depends upon 
the construction of the statutes or the charier 
of incorporation.6* It has been held that the 
power to determine what compensation a _ tele- 
phone company may exact for services to be ren 
dered by it is a legislative and not a judicial! 
function.** The regulation of its charges by the 
legislature is not regarded as an _ interference 
with constitutional rights with respect ‘o 
private property.86 And when such regulations 
exist the company cannot evade its operation. It 
cannot, for example, exceed the maximum rate 
by pretending to divide the charge into two 
items, one being designed as the regular rental 
and the other as a monthly charge for the use of 
the instruments by non-subcribers.67 Nor can 
it exceed the rate prescribed by attempting to 


its 


St. 296; 
Bell Tel. 
State 
Louis- 
14 Chie. 


Ohio 

126; 
note; 
438; 

Co., 


Tel. Co., 36 
Co., 17 Neb. 
Rep. 172. and 
Cent. Law Jr. 
Am. Dist. T. 


State v. Bell 
Nebraska T. 
59 Am. 
¢coe.. 1 
co. Vv, 


(60) 
State v. 
Co. v. Balt., 
v. Bell Tel. 
ville Trans. 
En B.. 25. 

(61) Chesapeake, etc. T. 
Uv. 338; Hockett v. State, 

1 


Manning, 186 
259; Cent. 


Coa: WV; 
105 Ind, 
U. Te:. Co. v. Bradbury, 106 Ind. 1; Johnson. v. 
State, 113 Ind. 143; Cent. U. Tel. Co. v. State, 
118 Ind. 194; R. R. Com’rs. v. W. U. Tel. Co., 
113 N. C. 218: Webster Tel. Case 17 Neb. 126; 
State v. Tel. Co., 46 Ohio St. 296. 
(62) Hockett v. State, 105 Ind. 
Patterson v. Kentucky, 97 U. S. 507. 
(63) Cent. U. T. Co. v. Fally, 118 Ind. 194. 
(64) St. Louis v. Bell Tel. Co., 96 Mo. 
9 Am. St. Rep. 370. 
(65) Nebraska Tel. 
Rep. 171; Peik v. R. R. 
(66) Hockett v. State, 
(67) Johnson vy. State, 
& Eng. Corp. Cases, 65. 


250. See 


623; 
Co. v. State, 76 N. W. 
Co., 94 U. S. 164. 
105 Ind. 250. 


118 Ind, 143; 21 Am, 





charge a certain sum for each conversation, in- 
stead of charging regular rental.s 
O. H. MYRICK. 


Los Angeles, Cal. 


(68) Cent. U. Tel. Co. v. State, 118 Ind. 194. 








MASTER AND SERVANT—WHAT CONSTI- 
TUTES A SAFE “PLACE” TO WORK. 


CONRIED METROPOLITAN 
RA CO. 


HAHN v. OPE- 


Supreme Court of New York, Appellate Divi- 
sion, First Department, June 5, 1908. 


A bridge used as a part of the scenery in a 
play was not a “place,” within the rule which 
requires the master to furnish his employees 
with a safe place to work, but was rather an 
appliance, such as scaffolding used in the con- 
duct of the work has been held to be. 


SCOTT, J.: The defendant appeals from @ 
judgment in favor of plaintiff entered upon a 
verdict. The defendant was lessee and man- 
ager of the Metropolitan Opera House in the 
city of New York. and the plaintiff was in its 
employ as a member of the chorus in the pro- 
duction of the onera “Carmen.” The stage 
setting of the first act of this opera involves 
the use of what is appnrently a bridge, over 
which a number of the members of the com- 
pany, male and female, pass to and fro. This 
bridge was constructed upon plans: designed 
by an employee of defendant described as the 
technical director. and is set up by the stave 
hands as required. remaining in position on- 
ly during a single act. It consists of two plat- 
forms or tables, securely fastened to the floor 
of the stage, about 19 feet apart. Between 
these run three stringers, stiffened and 
strengthened by tension rods set up by turn- 
buckles. On top of the stringers are laid 
planks constituting the floor of the bridge. 
This structure is masked in front by painted 
work in order to rresent to the audience the 
appearance of a bridge. The plaintiff and 
some other members of the chorus were stand- 
ing on this structure. and other members of 
the company representing soldiers were pass- 
ing over it, when it collapsed and fell to the 
stage, carrying plaintiff with it. From this 
accident she received injuries for which she 
sues, 

The plaintiff contented herself with proving 
the happening of the accident and the injur- 
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ies received. The defendant assumed the 
burden of proving that the bridge was proper- 
ly constructed. The bridge, as has been said, 
was constructed after the design of the techni- 
cal director, who had been engaged in like bus- 
iness for many years, and had had experience in 
a number of important scenic productions. He 
described in detail the plan and method of 
such construction which it is not necessary 
to recapitulate here, because no evidence was 
produced tending to show any defect in de- 
sign. It appeared without contradiction that 
the timber used in the construction was com- 
paratively new, and at least- new that season, 
and that it exhibited no visible defects. It 
also appeared that the bridge was designed to 
be of sufficient strength to hold 50 or 60 peo- 
ple, and that not more than 14 were on it when 
it broke down. A similar bridge had been 
frequently used in this and other operas with- 
out accident. When the bridge was set up by 
the stage hands, the several parts were bolted 
together. The mere happening of the acci- 
dent certainly justifies the inference that there 
was some defect either in the design or con- 
struction of the bridge, or in the manner in 
which it was put together on the night on 
which the accident happened; but this is not 
enough to establish actionable negligence on 
the part of the defendant. The bridge was 
not a “place” within the rule which requires 
the master to furnish his employees with a safe 
place to work, but was rather an appliance, 
such as a scaffolding used in the conduct of 
the work has frequently been held ‘to be. But- 
ler v. Townsend, 126 N. Y. 105, 26 N. E. 1017; 
Benzing v. Steinway, 101 N. Y., 547, 5 N. E. 
449; Stringham v. Hilton, 111 N. Y. 188, 18 N. 
E. 870, 1 L. R. A. 483; Kimmer v. Weber, 151 
N. Y.‘ 417, 45 N. E. 860, 56 Am. St. Rep. 630. 
The duty of the master with reference to such 
an appliance was fully performed when he 
had furnished competent and experienced per- 
sons to design and construct it, and a suffi- 
cient quantity of proper material with which 
to build it, and there is nothing in the case 
to justify an inference that the defendant had 
failed in either of these particulars. On the 
contrary, all the evidence upon the subject is 
to the contrary. If the collapse occurred 
from some careless omission on the part of the 
stage hands in bolting the structure together, 
as may have been the case, this was negli- 
gence of co-employees of the plaintiff, for 
which the defendant is not to be held liable, 
for this was a mere detail of the work, prop- 
erly intrusted to plaintiff's fellow servants, 
for whose negligent performance the master is 
. not responsible. Kimmer v. Weber, ‘supra. 
The jury was properly instructed as to the 





extent of the defendants’ liability, but their 
verdict was plainly against the evidence in 
the case. 

The judgment and order appealed from 
must therefore be reversed, and a new trial 
granted, with costs to the appellant to abide 
the result. 

Clarke, J., concurs. Ingraham, J., concurs in 
result. Houghton and Laughlin, JJ., dissent. 


Note.—What is a “Safe” Place to Work Which 
the Master is Required to Furnish—The im- 
nm rtance of the distinction between the place to 
work and the appliances to work with, which is so 
prominent in the law of master and servant, lies 
in the fact that a servant does not assume the 
risk of accidents and injuries due to the failure 
of the master to exercise reasonable care in fur- 
nishing him with a reasonably safe place to work, 
but does, on the other hand, assume the risk of 
such injuries as result from defective or danger- 
ous machinery or appliances. 26 Cyc. pp. 1185, 
1186. Of course, both of these co-relative rules 
of law have their important exceptions which, 
however we will not undertake to discuss in this 
annotation. 

It is a rule of law, well settled by authority 
that it is the duty of a master to provide his 
employees with a suitable place in which to work 
with a reasonable degree of safety and without 
exposure to dangers not within the obvious scope 
of the business as usually carried on. Smith v. 
Penninsular Car Works, 60 Mich. 501; Frye v. 
Gas Co., 94 Me. 17, 46 Atl. 402; McDonnell v. 
— _Co., 105 Iowa, 459; Saunders v. Brick 
Co., 63 N. J. L. 554, 76 Am. St. Rep. 222. 

The following are instances which have been 
held to constitute “unsafe places to work” which 
rendered the master liable for injuries: DePauw 
Co. v. Stubblefield, 132 Ind. 182, 31 N. E.535, (an 
opening in the floor 14 inches wide and three 
feet long covered by loose boards and pieces of 
iron which became displaced, causing injury) ; 
Missouri Malleable Iron Co. vy. Dillon, 206 Ill. 
145, 69 N. E. Rep. 12, (a hole or depression in 
the floor of a foundry which caused a truck of 
red-hot castings to be overturned upon plaintiff) ; 
Angel v. Mining Co., 115 Ky. 728, 74 S. W. Rep. 
714, (placing a case of dynamite near a furnace 
fire to thaw where plaintiff is required to look 
after the furnace and not the dynamite); Nu- 
gent v. Cudahy Packing Co., 126 Iowa, 517, 102 
N. W. Rep. 442, (a new concrete pier not suf- 


| ficiently hardened, upon which plaintiff was as- 


signed to work and which crumbled under a 
weight it was expected to bear) ; Ferris v. Hern- 
sheim, 51 La. Ann. 178, 24 So. Rep. 771, (stair- 
cases, the zinc covering on the treads of which 
was torn and jagged, causing plaintiff to stum- 
ble) ; Fyre v. Electric Co., 94 Me. 17, 46 Atl. Rep. 
804, "(hole dug in front of boiler and left im- 
properly covered, resulting in injury to -fireman) ; 
Hearn v. Quillen, 94 Md. 30, 50 Atl. Rep. 402, 
(fall of roof in process of construction) ; John- 
son v. Bank, 79 Wis. 414, 48 N. W. Rep. 712, 
24 Am. St. Rep. 722, (fall of snow from roof 
of shed into which plaintiff was required to carry 
brick). 

The following case will illustrate what is con- 
sidered not to be an unsafe place to work. Bab- 
cock Bros. Lumber Co. v. Johnson, 120 Ga. 1030, 
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48 S. E. Rep, 438. The “place” in this case was 
an unfastened upright bra¢e among the rafters 
intended as a means to support the roof which 
a servant sent to work on the ceiling suddenly 
caught to keep from falling. The lateral move- 
ment pulled the heavy brace out of place and fell 
with plaintiff to the floor. Brace was intended to 
support a perpendicular weight and therefore 
need not be fastened to resist a lateral force. 
The “place” to work must be distinguished from 
the avenues of egress and ingress. Thus where 
a master sets his servant to work in a part of an 
unfinished building which is itself safe, but can 
be reached only by climbing a ladder through a 
dangerous hatchway, there is no violation of the 
master’s duty to furnish a safe place to work, so 
as to render him liable for injuries received. by 
the servant while climbing the ladder, as the lad- 
der is not the servant's place to work, but only 
the means of reaching such place. Evans v. 
Manufacturing Co., 25 N. Y. Supp. 5009. 








JETSAM AND FLOTSAM. 


EXPLAIN TO YOUR CLIENT WHY 
YOU LOST HIS CASE. 


The followine response at the Kentucky Bar 
Dinner in 1883 by the Hon. Byron Bacon, a dis- 
tinguished member of the Louisville Bar, since 
deceased, is as good now as at that time, It 
is a gem worth reproducing, so we set it forth 
again: 

“I deprecate the thought that I respond be- 
cause, from a more extended experience than 
my legal brethren, I bring to the solution of 
this question the exhaustive learning and skill 
of the specialist. The characteristic modesty 
of our profession forbids that I should arrogate 
to myself to instruct the eminent lawyers 
around me, wherein they doubtless have at- 
tained that perfection which only long practice 
can give. 

“I assume, therefore, that the subject was 
proposed for the edification of novitiates—those 
‘young gentlemen’ to whom Blackstone so of- 
ten and so feelingly alludes, who, after a long 
and laborious course of study, have been found, 
upon an examination by the sages of the law, 
not to have ‘fought a duel with deadly weapons 
since the adoption of the present Constitution,’ 
and have been admitted to our ranks. (1) To 
them, then, I shall offer briefly some sugges- 
tions upon this point, hoping that they may 
not find them of practical value upon the ter- 
mination of their first case. ’ 

“The question, as framed, is not unlike that 
with which Charles II. long puzzied the Royal 
Society. He demanded the cause of certain 
phenomena, the existence of which he falsely 
assumed. The answer was simply the denial 
of the existence of the phenomena. What law- 
yer ever attempted to explain the loss of the 
case upon the hypothesis that he had lost it. 
That a lawyer can not lose a case is as well es- 
tablished a maxim as that ‘the kine can do no 
wrong,’ or that ‘the tenant can not deny his 


HOW TO 


(1) Before admission to the practice of law 
in Kentucky the applicant is required by the 
Constitution of that state to make oath that he, 
being a citizen thereof, has not fought a duel 
with deadly weapons with another citizen of 
the state. 





landlord’s title. Eliminate this error and our 

question is of easy solution. 

“Coke tells us that law is the ‘perfection of 
human reason;’ Burke, that it is ‘the pride of 
the human intellect;’ ‘the collected reason of 
ages, combining the principles of eternal jus- 
tice with the infinite variety of human con- 
cerns;’ ‘the most excellent, yea, the exactest of 
the sciences;’ and the eloquent Hooker, that 
‘her seat is the bosom of God, her voice the har- 
mony of the spheres; all things in heaven and 
on earth do her homage—the least as feeling 
her care, the greatest as not exempt from her 
power.’ But we know that, if it be the purest 
of reason, the exactest of the sciences, its ad- 
ministration is not always intrusted to the se- 
verest of logicians or the exactest of scientists. 
We know that the great, the crowning glory 
of ‘our noble English common law’ is its uncer- 
tainty, and therein lies the ‘emolument and 
pleasurable excitement of its practice. If, obliv- 
ious of this, you shall have assured your client 
of success in the simplest case, the hour of his 
disappointment will be that of your tribula- 
tion, and professional experience can extend to 
you no solace or aid. 

“But your client’s cause has resulted unfav- 
orably. You, of course, are never to blame; 
the fault is that of the judge, the jury, or your 
client himself and it may be of all three. It 
becomes your duty to divert the tide of his 
wrath into those channels where it can do the 
least possible harm. If he be a crank and 
shoots the judge or cripples a juror they fall 
as blessed martyrs, and their places and their 
mantles are easily filled: but not so readily 
your place or your mantle. As one of Ameri- 
ca sweetest poets, Mr. G......M. D......, (2) has 
expressed it in a touching tribute to our pro- 
fessiona] and social worth, unequalled for deli- 
cacy of sentiment, boldness of imagery, and 
beauty of diction in the whole range of English 
poetry: 

“Judges and juries may flourish or may fade, 
A vote can make them as a vote has made; 
But the bold barrister, a country’s pride, 
When once destroyed can never be  sup- 

plied.’ (38) 

“The selection then, of a target for your cli- 
ent (I use the word ‘target’ metaphorically) 
must rest uvon the peculiar facts and circum- 
stances of the case and the ‘sound discretion,’ 
as the venerated Story has it, of the counsel. 
But avoid, if possible, imputing the blame to 
your client, for although this has been attended 
with -very happy results, yet his mood at such 
times is apt to be homicidal, and moreover, you 
should bear in mind that there your aim is to 
conciliate. 

“*Who wrote that note,’ demanded an Indi- 
ana lawyer, who, under the old system of pro- 
cedure, had declared in covenant as on a writ- 
ing obligatory and gone out of court on a vari- 
ance. 

“I got Squire Brown to write it,’ answered 
his sorely perplexed and discomfited client. 

“— thought so,’ sneered the learned counsel. 
‘Didn’t you know that no d magistrate could 
write a ates ctr note that would fit a decla- 
ration.’ 





(2) A member of the Kentucky bar, who, 
unlike Sir William Blackstone, did not forsake 
the muses when he espoused the profession of 
which he is a distinguished ornament. 


(3) A passage in “The Deserted Village” 
forcibly reminds us of these lines, yet we should 
be slow to charge the author of the “Vicar of 
Wakefield” with plagiarism. 
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“First, as to the jury. Upon this head I need 
not enlaree, only remind you that you are not 
held by the profession as committed or estopped 
by any eulogium, however glowing, which you 
may have pronounced during the progress of 
the trial on their intelligence or integrity. It 
is only in the capacity of a scapegoat that the 
American juror attains the full measure of his 
utility, and as such he will ever be regarded bs 
our profession with gratitude not unmingled 
with affection. 

“But it is to the judge that we turn in this 
extremity with unwavering confidence. The 
serenity and grandmotherly  benignity en- 
throned upon his visage is to the-layman that 
placidity of surface which indicates fathomless 
depths of legal lore; to the lawyer it bespeak:s 
the phlegmatic temperament of one whose mis- 
sion is to bear unmurmuringly the burdens of 
others. 

“It comes upon you like a revelation, that 
weeks of study, your elaborate prepara- 
tion, your voluminous briefs are all for naught; 
that the impetuous torrent of your eloquence 
has dashed itself against his skull. only to en- 
velope it in fog and mist, and more ‘in sorrow 
than in anger’ you confess that the presumption 
that every man knows the law can not be in- 
dulged in his favor. Even your luminous ex- 
position has failed to enlighten him. You need 
not spare him. He thrives on abuse. Year in 
and year out he bears the anathemas of disap- 
pointed lawyers and litigants with the stolid 
indifférence of Sancho Panza’s ass in the valley 
of the pack-staves, or heneath the missiles of 
the galley-slaves, and society comes finally to 
regard him pretty much as did Sancho his ass. 
It berates him. overtasks him, half staryes him 
and loves him 

“But seriously considered, our question is 
only a long-standing and harmless jest of the 
bar, meaningless in actual practice. The law- 
yer is untiring in his client’s behalf, and the 
client knows—be the result what it may—that 
he has had the full measure of his lawyer's in- 
dustry, zeal and ability. and requires no ex- 
planation, 

“Lord Erskine said that in his maiden speech 
‘he felt his children tugging at his gown and 


your 


heard them cry. ‘Now, father, is the time for 
bread.’ The British bar applauded the senti- 
ment. The American lawyer throughout the 


ease feels his client tugging at his gown, and 
if unsuccessful is sustained by the conscious- 
ness that he has done his whole duty as God 
has given him to see and perform it: and should 
he want further consolation, he can open, that 
eldest of all the books of the law and there 
read these words, which may soothe his wound- 
ed spirit, and possiblv best answer the ques- 
tion of to-night: 

““T returned and saw under the sun that the 
race is not to the swift, nor the battle to the 
strong, neither yet bread to the wise, nor yet 
riches to men of understanding, nor yet favor 
to men of skill, but time and chance happeneth 
to them all.” 








BOOK REVIEWS. 





COOKE ON THE COMMERCE CLAUSE. 
The commerce c!ause of the federal constitu- 
tion has been most prolific of litigation. Sure- 
ly the framers of that little clause had little 
idea of the tremendous assumptions of power 





that were subsequently to be made in the 
name of that little clause. The power thus 
conferred on Congress was recently declared 
by the United States Supreme Court to be “per- 
hans the most benign gift of the constitution,” 
public 


and no one at al! conversant with the 
questions of the day needs to be reminded of 
the commanding and growing importance of 


this provision. It seems, however, to have 
been but inadequately treated by text writers, 
and this want the author of the present work 
has attempted to supp’y. Particular attention 
has been given to statement of unifying prin- 
ciples, a comprehension of Which is so necessa- 
an undrstanding of the many difficult 
questions invo!ved. The book contains 3,000 
citations of judicial decisions and reference is 
given not only to the Official Reports, but also 
to the Reporters, the Am. Decisions, Am. Re- 
ports, Am. State Reports and the Lawyers’ Re- 
ports Annotated. One volume of 302 pages, 
and published by Baker, Voorhis & Co., New 
York. 


ry to 


HUMOR OF THE LAW. 


judee sat beside a woman in a Milwaukee 
ear. whom he thought he knew, and venturing 
that the day was pleasant, she re- 


- 


a remark 
plied: 
“Yaw.” 


“Vhy for you vear a veil?” he asked. 


“So I don’t addract addention.” 
“Id is de province off shentlemen’s do ad- 
mire,” he replied. 


“Not when dhey pe married.” 

“But I'm nodt.” 

‘Is dat so?” 

“Oh, no, 'm a patchelor.” 
said the woman, removing 


“Vell led me see,” 
her veil. ‘I am your mudder-in-taw. 
There were two prisoners in jail. One was In 


for stealing a cow: the other for stealing a 
watch. Exercising in the court-yard one morn- 
tauntingly to the 


ine the first prisoner said 
other: “What time is it.” “Milking time,” was 
the retort. 

“Have you fixed up my will just the way I 
told you?” asked the sick man, who was the 
possessor of many needy relatives and seme 
well-to-do but grasping ones. 

‘IT have,” asserted the lawyer. 

“Just as strong and tight as you can make 
it. eh?” asked his client. 

The lawyer nodded. 

“All right,” said the sick man. “Now I want 


to ask you one thing—not professionally—who 
do you think stands the best chance of getting 
the property when I’m gone?’—Youth’s Com- 
panion. 


The following is a form of warrant issued In 
a Wisconsin justice court: 

‘State of Wisconsin vs. 
Frank Hackett, J. P. 

“That Albert G. Carpenter did go .with the 
wife of the said James Carpenter on the above 
date to the deport in the village of North Free- 
dom and there purchase a ticket for Augusta 
Carpenter the wife of the said James Carpenter 
for her transportation to Winona, Minn., which 
has broke up his peace and happiness with his 
family.”.—Case and Comment. 


Albert G. Carpenter. 
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Death.— 
that 
“necessarily and sole- 
is satisfied where 
the injury was the predominating and efficient 


Insurance — Cause of 
accident policy 


1. Accident 
The requirement of an 
death must have resulted 
ly” from accidental injury 
cause of the death.—Continental Casualty Co. 
v. Colvin, Kan., 95 Pac. Rep. 565. 

2. Adverse Possessioni—Title by Public.—The 
public may acquire prescriptive rights, and such 
right of acquisition belongs to the common- 
wealth as well as to any municipal corporation 
or other public body or the individual members 
of the general public.—Attorney General v. El- 
lis, Mass., 84 N. E. Rep. 430. 

3. Appeal and Error—Appealable Order.— 
No appeal lies from an order granting or refus- 
ing to dissolve an injunction pendente lite, ex- 
cept where the injury cannot be repaired in 
damages.—Wendling v. Dixie Ice Mfg. Co., La., 
46 So. Rep. 205. 


4.——Dismissal.—Where it is apparent on ap- 
peal that a bill in equity makes no case ,of 
which an equity has jurisdiction, it may order 


a dismissal of the bill, though its equity be not 
questioned by the pleadings or expressly pre- 


sented.—Micou v. McDonald, Fla., 46 So. Rep. 
291. 
5.——-Special Verdict.—Counsel by their con- 


duct held to have treated the issue of the abro- 
gation of a contract as embraced in and deter- 
mined by a special verdict, or as established by 
undisputed evidence, and not thereafter entitled 
to contend that such issue was not foreclosed 
by the special verdict—Maxon v. Gates, Wis., 
116 N. W. Rep. 758. 

6. Bailment—Negligence.—Where a baltlee of 
money alleges that it was stolen from him, the 
fact that other money belonging to defendant 





was stolen at the same time is not conclusive 
against the allegation of gross negligence.—Pat- 
riska v. Kronk, Co., 109 N. Y. Supp. 1092. 

7. Bankruptcey—Acts of Bankruptcy.—It is 
not an act of bankruptcy for which a firm may 
be adjudged a bankrupt that one of its members 
out of his individual estate prefers one of his 
own, or one of the firm’s creditors.—Mills v. J. 
H. Fisher & Co., U. S. C. C. of App., Sixth Cir- 
cult, 159 Fed. Rep. 897. 

8.—-—Conditional Sale Contract.-—The validity 
of a conditional sale contract by which title 
was reserved in the seller as against the trus- 
tee in bankruptcy of the purchaser depends up- 
on the law of the state in which delivery of 
possession thereunder was made.—Davis v. 
Crompton, U. S. C. C. of App., Third Circuit, 158 
Fed. Rep. 735. 

9. Consent.—An adverse claimant brought 
into a court of bankruptcy by citation and or- 
dered to turn over property, and who before 
entry of final decree against him specially ob- 
jects on the ground that the court is without 
jurisdiction, cannot be he'd to have consented 
to such jurisdiction.—In re Horgan, U. S. C. 
Cc. of App., First Circuit, 158 Fed. Rep. 774. 

10. Duty to Surrender’ Preferences.—A 
bankrupt’s creditor, having received a preference 
not intended to be such, may retain the prefer- 
ence and prove his claim. nch v. Bronson, 
Conn... 69 Atl. Rep. 538. 

11. Pleadings.—Where a trustee in bank- 
ruptey seeks to recover the property of the. 
bankrupt in an action which the bankrupt might 
have prosecuted but for the bankruptcy, he is 
not required to allege that he has not sufficient 
assets in his hands to pay all liabilities —Drew 
v. Myers, Neb.. 116 N. W. Rep. 781. 

12. Banks and Banking—Competency of De- 
positor.—A bank may vay money to a depositor, 
and is not bound to guard against any misuse 
to which he may put the money, in the absence 
of information as to his incapacity.—-Reed v. 
Mattapan Deposit & Trust Co., Mass., 84 N. E. 
Rep. 469. 

13. Brokers—Pledge of Stock.—A_ stock- 
broker buying stock for a customer who de- 
posits a specified sum as margin, held a pledgee 
of the stock, and a sale thereof without demand 














or notice is a conversion.—Clappe v. Taylor, 109 
N. Y. Supp. 1072. 
14. Carrlers—Negligence. — In an action 


company for personal inju- 
find for defendant if 
held properly refused 
that such negligence 


against a railroad 
ries, an instruction to 
plaintiff was negligent 
for failing to require 
tract._-A city ordinance requiring payment of 
should have been the proximate cause of the 
injury.—Atlanta & B. Air Line Ry. v. Wheeler, 
Ala., 46 So. Rep. 262. 

15. Constitutional Law—Obligation of Con- 
water rates into the city’s general fund, and 
providing for the payment of water bonds by 
specific appropriations, held not invalid as im- 
pairing the obligation of the bondholders’ con- 
v. Brightman, 





Mass., 84 N. E. Rep. 453. 

16. Contracts—Action for Breach.—In an ac- 
tion for breach of contract, if no cause of ac- 
tion is alleged, no damages. can be recovered, 
and a demurrer to the declaration on the ground 
that it does not appear that plaintiff has sus- 
tained any damage will be sustained.—Hall v. 
Northern & Southern Co., Fla.. 46 So. Rep. 178. 

17.— Intvitable Accident.—Where a_ party 
voluntarily undertakes to do a thing, perform- 
ance is not excused because by inevitable acci- 
dent or other contingency performance becomes 
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impossible.—Marsh vy. Johnson, 109 N. Y. Supp. 
1106. 

18. Unpaid Stock Subscriptions.—Where a 
corporation is insolvent or has been dissolved, 
and there exists unpaid subscriptions to stock, 
equity will order the subscriptions paid to-a re- 
ceiver for the benefit of the creditors.—Knight 
& Wall Co. v. Tampa Sand Lime Brick Co., Fla., 
46 So. Rep. 285. 

19. Corporations—Dissolution. — Where one 
corporation owns a majority or even all of the 
stock of another corporation, it does not destroy 
the identity or charter or corporate rights of 
the latter.—Calor Oil & Gas Co. v. Franzell, 
Ky., 109 S. W. Rep. 328. 

20.——-Domestic.—A railroad corporation .cre- 
ated by the consolidation of two corporations, 
one domestic and one foreign, held a domestic 
corporation.—Attorney General v. New York, 
N. H. & H. R. Co., Mass., 84 N. E. Rep. 737. 

21. Power of State to Exclude.—A _ state 
may entirely exciude a foreign corporation from 
doing business within its limits, and the right 








of such corporation to engage in business in 
another state depends upon the laws of that 
state, but regulations by a state must not viol- 
ate the federal constitution or laws.—Internat- 
ional Text Book Co. v. Lynch, Vt., 69 Atl. Rep. 
541. 

22.——Right to Contest Title to Corporate 
Property.—A caretaker placed in possession of 


land of a corporation by the officers thereof held 
not entitled to contest the validity of a mort- 
gage in an action against him by the trustee 
of the mortgage bondholders of the corporation. 
—Bruce v. Carolina Queen Conso!. Min. Co., N. 
C., 61 S. E. Rep. 579. 

23. Courts—Stenographers’ Fees.—Under the 
statute regulating official stenographers, their 
duties and compensation, an official stenograph- 
er held entitled to fees for furnishing tran- 
script, notwithstanding custom and practice of 
courts as to the duties of appellant’s attorney 
in preparing a statement of facts.—Ben C. Jones 
& Co. v. Smith, Tex., 109 S. W. Rep. 1111. 

24. Covenants—Right of Way.—Covenant by 
a grantor to provide a public right of way to 
the granted lands over lands retained held sat- 
isfled bv a public right of way to the boundary 
of the granted land.—Empire Bridge Co. v. 
Larkin Soap Co., 109 N. Y. Supp. 1062. 

25. Criminal Evidence — Blood-hounds, — 
Where in a criminal case the testimony showed 
that trained blood hounds tracked accused to 
his home, the court properly excluded evidence 
of the conduct of other blood hounds which had 
been trained by the same person.—Spears v. 
State, Miss.. 46 So. Rep. 166. 

26. Competency.—A certain box was offer- 
ed in evidence by the state, and witness, to 
identify the box, was asked: “Does it look like 
it?” The witness answered “Yes; to the best ot 
my knowledge it is the case that I received at 
the time.” Held that the answer was compe- 
tent.—Minor v. State, Fla., 46 So. Rep. 297. 


27. Criminal Law—Disqualification of Juror. 
—Objections to a juror on the ground that he 
is not a citizen of the United States, and un- 
derstands the English language imperfectly, 
cannot be raised for the first time on motion for 
a new trial after an adverse verdict.—Oker- 
shauser v. State, Wis., 116 N. W. Rep. 769. 

28. Escape Pending Appeal.—Where_ de- 
fendant, pending his appeal, escaped and did 
not voluntarily return, but was recaptured, his 
appeal will be dismissed.—McCullough vy. State, 
Tex., 108 S. W. Rep. 1179. 











29. Criminal Trial—Acquittal—An acquittal 
directed by the court bars a subsequent prose- 
cution notwithstanding an appeal by the com- 
monwealth under Cr. Code Prac. Sec. 337.— 
Commonwealth v. Murphy, Ky., 109 S. W. Rep. 
353. 

30. Circumstantial Evidence.—The test of 
the sufficiency of circumstantial evidence is 
whether the circumstances proven are suscep- 
tible to explanation upon any reasonable hy- 
pothesis consistent with innocence, and, if they 
are so susceptible, then accused should be ac- 
quitted.—Way vy. State, Ala., 46 So. Rep. 273. 

31. Damages—Mental Suffering.—A woman 
injured while pregnant held entitled to damages 
for her mental distress before the child’s birth, 
due to her fear that it would be deformed, but 
not for disappointment after the child’s birth, 
due to its deformity.—Prescott y. Robinson, N. 
H., 69 Atl. Rep. 522. 

32. Deeds—Undue Influence.—Mere suspicion 
that because a son had the opportunity to ad- 
vise his parents with respect to the\ disposition 
of their property, and the disposition was to 
some extent in his favor, he procured the mak- 
ing of the conveyances, is not enough to war- 








rant a conclusion of undue influence.—Slaughter 
v. McManigal, Iowa, 116 N. W. Rep. 726. 
33. Diseovery—Production of Writings. — 


The referee having authority to require the 
production of writings, an order for the exam- 
ination of plaintiff before trial, requiring him 
to produce certain books and papers, should be 
modified. on motion, by striking out such re- 
quirements.—Knickerbocker Trust Co. v. Schroe- 
der, 109 N. Y. Supp. 1024. 


34. Drains—Damages.—Objectors to the e%8- 
tablishment of.a ditch by appearing at a first 
hearing and not objecting, and by appearing 
at a second hearing after the first had been dis- 
missed, and demanding more damages and a 
jury trial, had a right to be heard both on the 
public utility of the ditch and as to their dam- 
ages.—Heinz v. Buckham, Minn., 116 N. W. 





Rep. 736. 
35. Proceedings for Establishment.— The 
fact that drainage commissioners were land- 


owners in the district in which the assessments 
were made rendered them incompetent to spread 
the assessment roll, and hear objections to the 
assessment.—Nutwood Drainage & Levee Dist. 
v. Reddish, Ill., 84 N. E. Rep. 750. 


36. Easements—Way of Necessity.—Where 
the owner of an estate grants part to another, 
leaving other lands of the grantor to which he 
can have access only by passing over the land 
granted. a way of necessity is reserved in the 
grant by implication—Empire Bridge Co. v. 
Larkin Soap Co., 109 N. Y. Supp. 1062. 


37. Elections—Party Designation.—Where a 
person was nominated for Governor under the 
title “Democratic Citizens” by a faction of the 
Democratic Party, such designation was not the 
name of any other existing political party under 
St. 1907, p. 633, c. 560, sec. 1, and, though by 
petition under section 230, the electors voting 
the ticket should be counted as Democrats.— 
Attorney General v. McOsker, Mass., 84 N. FE. 
Rep. 472. 


38. Election of Remedies—Conclusiveness.— 
A seller of personal property held not to waive 
his right to claim title as provided in the pur- 
chase ~rice notes by suing on the notes first 
due and levying on real estate under the judg- 
ment so obtained.—Haynes v. Temple, Mass., 
84 N. E Rep. 467. 
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39. Electricity — Negligence. — An _ electric 
company held liable for death to which its neg- 
li~ence in not guarding its wires contributed, 
though the negligence of deceased’s employer in 
not furnishing a safe place to work concurred in 
the result.—Byerly v. Consolidated Light, Pow- 
er & Ice Co., Mo., 109 S. W. Rep. 1065. 

40. Eminent Domain—Award by Commis- 
sioners. — An award by commissioners ap- 
pointed to fix compensation in condem- 
nation proceedings held not to be set aside, 
excent in the case of palpable excessiveness or 
inadequacy, or the adoption of an errouneous 
principle in determining the amount.—In re 
Board of Water Supply of City of New York, 
109 N. Y. Sunn. 1036. 

41. Estoppel—Easements.—Where the. owner 
of an estate grants part to another, leaving 
other lands of the grantor to which he has dc- 
cess only by passing over the land granted, the 
fact that he gave a warranty deed will not es- 
top him from asserting a right to easement over 
the land granted.—Empire Bridge Co. v. Lar- 
kin Soap Co., 109 N. Y. Supp. 1062. 

42. Persons to Whom Available.—Where a 
person’s agent hears of a stipulation of another 
through third persons, his principal cannot re- 
ly upon it as an estoppel, since the stipulation 
was not communicated to the principal or agent. 
—Pleasant Hill Light. Power & Water Co. v. 
Quinlan, Mo., 109 S. W. Rep. 1061. 

43. Evidence—Memorandum.—Where a _ writ- 
ten memorandum made by one party has not 
been concurred in by the other party, so as to 
make it the written contract of the parties, any 
competent evidence of an oral contract between 
them, including the written memorandum, is ad- 
missible.—Hendrix y. Letourneau, Iowa, 116 
N. W. Rep. 729. 

44, Executors and Administrators—Claims 
Against Estate-——Where a nephew presents a 
claim against his uncle’s estate for services 
rendered for over twenty-one years to the de- 
cedent, he must show a definite contract for 
compensation at the death of his uncle.—In re 
Duke’s Estate, 109 N. Y. Supp. 1087. 

45. Discovery of New Will.—-The Supreme 
Court has no original jurisdiction to revoke an 
appointment of an administrator because of the 
discovery of a new will, even though the ap- 
pointment was made after an appeal and upon 
a decree of that court.—Crocker v. Crocker, 
Mass., 84 N. E. Rep. 476. 

46. Frauds, Statute of—Debt of Another.— 
A promise by grantee of premises subject to 
mortgage to assume the same as a part of the 
consideration is not a promise to pay the debt 
of another within the statute of frauds.—Her- 
rin v. Abbe, Fla., 46 So. Rep. 183. 

47. Gifts—Evidence—On the issue whether 
a depositor in a savings bank made a gift of 
the deposit to a donee, evidence that at least a 
part of the money deposited belonged originally 
to the donee goes far to establish the gift.—Sup- 
ple v. Suffolk Sav. Bank for Seamen, Mass., 84 
N. E. Rep. 432. 

48. Habeas Corpus—Time for Application.— 
Where a ~risoner is legally sentenced on a first 
count, the legality of his sentence on a ‘second 
count to commence on the termination of his 
first sentence cannot be raised pending his sen- 
tence on the first count.—People v. Frost, 109 
N. Y¥. Supp. 1121. 

49. Homestead—Contract to Convey.—Where 
a sinele man contracted to sell and convey his 
homestead and thereafter married, the home- 
stead rights of the wife in the land were sub- 











ordinate to the contract, irrespective of whether 
or "%€ she had notice of the contract before the 
marriage.—Parriss v. Hughes, Tex., 109 S. W. 
Rep. 1140. 

50. Homicide—-Principals .and Accessories.— 
If accused aided or abetted another in a homi- 
cide, it is unessential to accused’s guilt that 
the other person know of such aiding or abet- 
ting.—Way v. State, Ala., 46 So. Rep. 273. 

51. Husband and Wife—cContracts at Com- 
mon Law.—Any contract between husband and 
wife, at least without the intervention of a 
trustee, as well as every contract between the 
wife and any third person, was void at common 
law.—Winter v. Winter, N. Y., 84 N. E. Rep. 
382 

52. Indictment—Conclusions.—The statement 
in an indictment that accused did willfully point 
a deadlv weapon at another is a conclusion of 
the pleader so far as it refers to the character 
of the weapon, since a weapon may be deadly 
or not, according to its nature or manner of 
use.—-Commonwealth y. White, Ky., 109 S. W. 
Rep. 324. 

53. Injunection—Grounds.—Equity held au- 
thorized to restrain officers of a city from clos- 
ing clubrooms controlled by the members of a 
lodge on the ground that ordinances of the 
city are violated.—Canon City v. Manning, Col., 
95 Pac. Rep. 537. 

54. Interstate Commerce—What Constitutes. 
—Where plaintiff was engaged in business of 
instruction by correspondence, the instruction 
being carried on entirely by letter through the 
mails, it was not engaged in interstate com- 
merce within the federal constitution so as to 
prevent a state from requiring it to pay a H- 
cense tax as a condition precedent to doing 
business therein.—International Text Book Co. 
v. Lynch. Vt., 69 Atl. Rep. 541. 

55. Judges—Disqualification.—The fact that 
a judicial officer takes the affidavit of a party, 
charging another with the commission of an 
offense, does not make him counsel in the case, 
so as to disqualify him for trying it.—Stepp v. 
State, Tex., 109 S. W. Rep. 1093. 

56. Jury—Misconduct of Others Affecting Ju- 
rors.—Misconduct of a party to induce a jury to 
decide in his favor is dealt with more strictly 
by the court in its refusal to allow the retention 
of benefits under a verdict so obtained than sim- 
ilar misconduct of a third party or a juror with- 
out the knowledge of either party.—Crocker v. 
Crocker, Mass., 84 N. E. Rep. 476. 


57. Landlord and ‘Tenant—Cropping Con- 
tract—Where a landlord broke a cropping con- 
tract, he could not demand that the tenant keep 
his two brothers in his employment, so that 
their earnings would lessen the damage caused 
by the breach.—Somers v. Musolf, Ark., 109 S. 
W. Rep. 1173. 


58. Duty of Lessee.—A lessee who might 
have vrotected himself against the collapse of 
a building by temporary shoring can not re- 
cover the consequential damages.—Bennett v. 
Southern Scrap Material Co., La., 46 So. Rep. 
211. 

59. Holding Over.—Where a lessee retained 
possession through its subtenants after the 
termination of the original term, it remained li- 
able for rent under the lease durin such pos- 
session.—Ventura Hotel Co. v. Pabst Brewing 
Co., Ky., 109 S. W. Rep. 354. 

60. Lease.—A lease held not to relieve a 
landlord from liability for the negligence of the 
operator of a passenger elevator in the leased 
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building.—-Cunningham v. Mutual Reserve Life 
Ins. Co., 109 N. Y¥. Supp. 1070. 
61. Life Estates—Lease by Life Tenant.— 


Where a tenant by the curtesy executed a lease 
the right to take sand and gravel from 


shores of the property, a reference in the 
to 


with 
the 


deed by the life tenant and remaindermen 
the record of such lease did not constitute a 
ratification thereof—Potomac Dredging Co. of 
3altimore City v. Smoot, Md., 69 Atl. Rep. 507. 
62. Life Insurance—Reinsurance.—Where an 
insurance company which contracted to rein- 
sure the risks of another company expressiy 





restricted its liabi.ity to claims arising by 
son of death, held, it was not liable upon a cash 
of a policy.—Mutual 


value provision 
Green, Tex., 109 8S. 


Life Assn. v. 


surrender 
teserve Fund 
W. Rep. 1131. 
3. Limitation of Actions—Running of Stat- 


63. 


ute.—That an assigmee for the benefit of credi- 
tors of a surviving partner made a payment on 
a firm note after the death of one partner will 
‘not prevent the running of limitations in favor 
of the estate of decedent.—In re Neber’s Estate, 
109 N. Y. Supp. 1090. 

64. Mandamus—Where Lies.—Mandamus will 
ne lie to compel a district judge to enter of 
record in the district court of a certain county 
an alleged order admitting defendant to bail, 
where the same is not there properly entitled 
to record.—-State v. Russell, Okl., 95 Pac. Rep. 
463. 

65. Master and Servant—Assumed Risk.—A 


servant injured while riding in defendant's ele- 
vator held to have assumed the risk arising 
from the fact that the walls were plastered, in- 
stead of being lined with boards or metal, and 
from the fact that the platform was not guard- 


ed.—MeDonald vy. Dutton, Mass., 84 N. E. Rep. 
434. 
66.——Defective Appliances.—It cannot’ be 


said as a matter of law that an employer fur- 
nishing a rubber, hose to his servant for use 
does not owe to the servant the duty of using 
ordinarv care to see that it is reasonably suit- 





able.—Houston & T. C. R. Co. v. Patrick, Tex., 
109 S. W. Rep. 1097. 
67.——Failure of Servant to Observe Rule.— 


Where an employee is injured in the line of his 
duty through failure to observe a rule imposed 
upon him, the doctrine of respondeat superior 
does not apply.—Memphis Consol. Gas & Electric 
Co. v. Simpson, Tenn., 109 S. W. Rep. 1155. 


68.——Safe Place to Work.—A servant cannot 
recover for injuries received because of the 
dangerous condition of a working place, where 
such condition was well known to him, or where 
it was his duty to ascertain the condition of the 
place, which he neglected to do.—Woelfien v. 


Lewiston-Carkson, Wash., 95 Pac. Rep. 493. 
69.——Wrongful Discharge.—Employee wrong- 
fully discharged who cannot secure another 


position of same character held required to se- 
cure other employment for which he is fitted.— 


Wolf Cigar Stores Co. vy. Kramer, Tex., 109 S. 
W. Rep. 990. 

70. Mines and Minerals—Natural Gas.—An 
action held not to lie by the owner of a gas 
well against another well owner in the same 
district for exhaustion resulting from legiti- 


mate use or sale of the gas.—Calor Oil & Gas 
Co. v. Franzell, Ky., 109 S. W. Rep. 328. 


71. Municipal Corporations—Obstructions in 


Street—A person taking title to one half of a 
street, 
is entitled to enjoin the erection of 


with an easement over the other half, 
buildings 








on such street.—Clymer v. Roberts, Pa., 69 Atl. 
Rep. 548. 
72.——Use of Streets.—Injury to a trave‘er 


on a street held the natural consequence of de- 


fendant’s negligence in forcing steam into a 
drain in the street from which it arose and 
enveloped the traveler causing her to fall.— 
Smith v. Edison Electric Illuminating Co., 
Mass., 84 N. E. Rep. 434. 

73. Navigable Waters—Public Lands.—Where 


the government grants land bordering on a 
navigable stream, and there is nothing indicat- 


ing an intent to limit the grant to the water's 
edeve, the grantee takes to the middle of the 
main channel.—Johnson y. Johnson, Idaho, 95 
Pac. Rep. 499. 

74. Negligence—Dangerous Premises, — An 
infant, injured falling down an unguarded ele- 
vator shaft in a wholesale grocery, in order to 


recover, must show the owner of the premises 


was under obligations to protect him from in- 
jurv.—Faurot vy. Oklahoma Wholesale Grocery 
Co., OkKl., 95 Pac. Rep. 463. 

75.——Dangerous Premises.—A _ _ stockyardgs 


company that furnishes facilities for the receipt 
and sale of live stock, and retains control over 
the pavement in the alleys in its yards, and 
permits such pavement to become out of repair, 
held liable to a salesman who has the right to 
use said alleys, and by reason of said defects is 
injured.—Perrine v. Union Stockyards Co. of 
Omaha, Neb., 116 N. W. Rep. 776. 

76. Last Clear Chance.—Contributory negli- 
gence will not exonerate the defendant and dis- 
entitle the plaintiff from recovering if defendant 
might by the exercise of reasonable care have 





avoided the consequences of plaintiff's negli- 
gence.—Atchison, T. & S. F. Ry. Co. v. Baker, 
Okl., 95 Pace. Rep. 433. 

7i.——Places Attractive to Children.—Con- 


tractors held not liable for the death of a child 
which fell from timbers placed by them across 
a canal for the purpose of doing certain work, 
and left there by them on-completion of the 
work.—Bum v. Weatherford & Cary Bros., La., 
46 So. Rep. 317. 

78.—Res Ipsa Loquitur.—The maxim, “Res 
ipsa locuitur,”” has no application to an alleged 
breach of warranty that a rope would be suf- 


ficient to lower a safe.—Oregon Auto-Dispatch 
v. Portland Cordage Co., Or., 95 Pac. Rep, 498. 
215. 

79. Parent and Child—Custody of Child.— 


Where a child of parents separated and living 
apart is only one and a half years old held 
custody of it should be given the mother.—Pat- 
terson v. Patterson, Ark., 109 S. W. Rep. 1168. 

80. Custody of Child—A widow who 
through poverty, places her little son in the 
care of its paternal grandmother for several 
years does not thereby forfeit her right to re- 
claim the child when she comes later into a 
better fortune.—State v. Steel, La., 46 So. Rep. 
215. ia 

81. Partition—Sale.—Where one who owns 
an undivided half interest in real estate which 
is not susceptible of division in kind holds the 
other half interest as usufructuary, the owner 
of the naked title to the half so held cannot 
force the sale of either the naked 








or the per- 
fect. title to effect a partition—Smith v. Nel- 
son, La., 46 So. Rep. 200. 

82. Partnership—Firm Debts.—A firm cannot 
avoid liabjlity as such for goods purchased by 
persons in charge because they had become in- 
corporated, in the absence of notice, actual or 
constructive, to the seller.—Rice v. Patterson, 
Miss., 46 So. Rep. 255. 
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8$3.——What Constitutes—A verbal agree- 
ment between two persons to purchase jointly 
a city lot, where one of the parties buys the 
land, paying the price and taking title, does 
not constitute a partnership.—-Mancuso v. Ros- 
so, Neb., 116 N. W. Rep. 679. 

84. Party Walls—Easements.—Where a wall 
is entirely on the property of one party, the 
right of an adjoining owner to support there- 
from is in the nature of an easement, which is 
terminated on the destruction of the building 
by fire—Bowhay v. Richards, Neb., 116 N. W. 
Rep. 677. 

85. Physicians and Surgeons—Magic Healers. 

Those who profess to heal the sick by magic, 
physie or supernatural agency may be impost- 
ers, but are not physicians within Pol. Code 
1895, Seetions 1477-1491.—Bennett v. Ware, Ga., 
61S. E. Rep. 546. 





S6. Principal and Agent—Payment of Note. 

Where payment is made to a person not hav- 
ing possession of securities properly indorsed, 
the burden of showing that such person was au- 
thorized to receive payment rests on the party 
making the claim of payment.—Hoffmaster v. 
Black, Ohio, 84 N. E. Rep. 423. 

87. Public Lands—Estoppel.—On the issuance 
of a patent to land as soldiers’ additional home- 
stead to one who had theretofore assigned his 
soldiers’ additional homestead scrip, the bene- 
ficial ownership vassed to the assignee by the 
doctrine of relation or of enforced estoppel.— 
Rogers vy. Clark Iron Co., Minn., 116 N. W. Rep. 


739. 


88. Railronds—Duty to Fence Track.— 
Whether railroad premises constituted depot 
grounds, and whether open grounds around a 


switch covld not be fenced without endanger- 
ing employees so as not to necessitate the fenc- 
ing of the grounds under Ann. St. 1906 Sec. 


1105, held questions for the jury.—Welch v. 
St. Louis & S. F. R. Co., Mo., 109 S. W. Rep. 
1074. 

89. Who are Passengers.—A passenger in 





returning to the car for certain papers with 
the consent of the brakeman, and thereafter in- 
jured while attempting to alight after the train 
had started, “held a passenger, and not a tres- 
passer.—Hill v. St. Louis, I. M. & S. R. Co., 
Ark., 109 S. W. Rep. 523. 

90.——Who Are Passenger.—The relation of 
carrier and passenger in a street car case held 
to depend on offer and acceptance, and one can- 
not become a passenger by forcing his way 
upon a car against the will of the carrier.— 
Hogner v. Boston Elevated Ry. Co., Mass., 84 
N. E. Rep. 464. 

91. Remainders—Adjudication of Rights.— 
Though a remainderman cannot have posses- 
sion of land until the expiration of the preced- 
ing estate, he may sue to obtain an adjudication 
of his rights and interest, where adverse claims 
are asserted by persons in possession.—Bowe v. 
Richmond, Ky., 109 S. W. Rep. 359. 

92. Revlew—Probate Appeals.—A court ofr 
equity has no jurisdiction over statutory pro-. 
ceedings prescribed for the probate court, but 
the practice of the supreme court in probate 
appeals follows the practice in equity so far as 
applicable, as indicated by Rev. Laws, c. 162, 
Sec. 15, and Id. c. 159, Sec. 20.—Crocker v. 
Crocker, Mass., 84 N. E. Rep. 476. 


93. Sales—Fraud.—Whether an _ order for 
goods was procured by the fraud of the agent 
of the seller, authorizing the buyer to refuse to 
accept the goods, held for the jury.—United 





States Gypsum Co. vy. Shields, Tex., 108 S. W. 


Rep. 1165. ; 
94.——-Sale or Return.—What is a reasonable 
time to return goods under a contract for a 


“sale or return” is sometimes a question of law, 
and at others a question of fact. When it de- 
pends upon an inference from peculiar, numer- 
ous, or complicated circumstances, it is usually 
a question of fact.—Greacen y. Poehlman, N. 
Y.. 84 N. E. Rep. 390. 

95. Searches and Selzures—Evidence.—In a 
prosecution of defendants for illegally selling 
liquor, ete., on Sunday, certain evidence ob- 
tained by officers illegally entering defendants’ 
saloon for that purpose held admissible, and not 
violative of the constitutional prohibition relat- 
ing to unreasonable searches and seizures.—Cohn 
v. State, Tenn. 109 S. W. Rep. 1149. 

96. Specific Performance—Relinquishment of 
Right.—A vendee under a contract who in writ- 
ing voluntarily relinquishes his rights therein, 
and leases the land from his former vendor, can 
not thereafter maintain specific performance.— 
Swanson v. James, Neb., 116 N. W. Rep. 780. 

97. Statutes—Construction.—Where there is 
any doubt about the meaning of an excepting 
clause in a statute, the court may consider other 
statutes enacted on the same subject, though 
some of them are repealed.—Steck v. Prentice, 
Colo., 95 Pac. Rep. 552. 

98. Street Ratlronds—Injury to Passenger.— 
Where plaintiff, while waiting for a car, was 
struck by the globe of an electric light broken 
by the trolley, the negligence of the defendant 
was for the jury.—Kansas City Elevated Ry. 
Co. v. Groff, Kan., 46 So. Rep. 394. 

99. Sunday—Secular Business or Labor.—The 
doing of secular business or labor on Sunday 
which actvally disturbs the pubiic peace and 
quiet or disturbs a citizen in his proper ob- 
servance of the day is a violation of Gen. St. 
1902, Sec. 1369, prohibiting any secular business 
or labor except works of necessity or mercy on 
Sunday.—State v. Ryan, Conn., 69 Atl. Rep. 536. 

100. Taxation—Abatement of Tax.—Where 
there is an overvaluation of a person’s taxable 
interest in land, the owner being assessable for 
real estate, his remedv or that of his grantees 
is by abatement.—Sullivan y. City of Boston, 
Mass., 84 N. E. Rep. 443. 

101. Tax Deed.—Where plaintiff's tax deed 
Was insufficient because of a defective des- 
cription, but the land intended to be sold had 
been properly assessed and the delinquent taxes 
paid by plaintiff pursuant to the tax sale, the 
court. properly foreclosed plaintiff's tax lien.— 
Burkam v. Kunz, 84 N. E. Rep. 766. 

102.——-Tax Sale.—The statute allowing two 
years for the redemption from a tax sale held 
not a statute of limitations within Const. Sec. 
104, and the statute applies to a county.—Tall- 








ahatchie County vy. Little, Miss., 46 So. Rep. 
257. 
103. Telegraphs and Telephones—Consent of 


Owner of Land.—Consent of an owner’ to the 
construction by a telephone company of a tele- 
phone line on a part of his land does not au- 
thorize the company to change its line to 
another part of the land over his objection.— 
Russellville Home Telephone Co. vy. Common- 
wealth, Ky., 109 S. W. Rep. 340. 


104. Death Message.—Notice to the tele- 
graph company of the special relations between 
the addressee of a telegram and the person 
whose death was thereby announced held not 
required to authorize recovery for mental suf- 
fering from nondelivery of message.—Foreman 
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v. Western Union Telegraph Co., Iowa, 116 N. 
W. Rep. 724. 

105. Delay in Delivering.—Recipient of a 
telegraph message held not entitled to main- 
tain an action on contract for failure to prompt- 
ly deliver the message where the sender did not 
telegraph as agent of the sendee.—Western 
Union Telegraph Co. v. Adams, Ala., 46 So. Rep. 
228. 

106. Negligence.—A telephone company 
maintaining its wires along a public highway 
must use reasonable care to avoid imperiling the 
safety of travelers.—Crawford v. Standard Tel- 
ephone Co., Iowa., 115 N. W. Rep. 878. 


107. Tenancy in Common—Adverse Posses- 
sion.—Inaction by tenants in common for 20 
years in the face of notorious and exclusive pos- 
session is sufficient to rebut the presumption 
that the possession was subordinate to the 
legal title, and to establish the presumption of 
a grant.—Powers v. Smith, S. C., 61 S. EK Rep. 
222. 

108. Trespass—Cutting Trees.—Cutting of 
trees interfering with defendant’s telephone 
wire which has been maintained over the land 
in controversy for several years held not a wil- 
ful or malicious cutting for which plaintiff 
could recover statutory penalties.—Cumberland 
Telephone & Telegraph Co. v. Martin, Miss., 46 
So, Rep. 247. 

109. Trover and Conversion—Warehouse Re- 
ceipts.—The reception of a portion of the pro- 
ceeds of woods, knowing that the same had been 
wrongfully sold and converted by a warehouse- 
man, held not a waiver, where a receipt was 
given expressly reserving all rights under the 
warehouse receipt. — State v. Robb-Lawrence 
Co., N. D., 115 N. W. Rep. 846. 

110. Trusts—Constructive Trusts.—The breach 
of confiderce which a court of equity will con- 
strue as constituting fraud is the procurement 
of title by one by the consent and to the preju- 
dice of another on a fraudulent promise as to 
the disposition of the property after the title is 
acquired and the violation of the agreement in 
attempting to hold the title free therefrom.— 
Carr v. Craig, Iowa, 116 N. W. Rep. 720. 


111. Duty to Keep Accounts.—It is incumb- 
ent on a trustee to keep an accurate account of 
his doings as such, and, where he fails to do so, 
and there is doubt as to how his accounts with 
the trust estate really stand, he can obtain no 
relief against the cestuis que trust.—Potter v. 
Porter, Ky., 109 S. W. Rep. 344. 


112. Following Trust Funds.— Where 
bank stock was transferred by a guardian, with- 
out authority. to decedent, the guardian was en- 
titled to follow the property into decedent’s 
hands, and assert a claim thereto or to the pro- 
ceeds as a trust fund, against decedent or his 
creditors.—McCutchen v. Roush, Iowa, 115 N. W. 
Rep. 903. 

113. Transfer of Securities.—The doctrine 
that one acting in two different capacities can- 
not contract with himself does not prevent a 
trustee of different trust estates from transfer- 
ring securities of one estate to himself as trus- 
tee of the other estate.—French v. Hall, Mass., 
84 N. E. Rep. 438. 

114. Vendor and Purchaser—Bona Fide Pur- 
chasers.—A purchaser of property from a party 
holding the legal title in trust for another, with 
notice of the existence of the trust, is in no 
better position to assert title than the person 
from whom he ~urchased.—Chadwick vy. Arnold, 
Utah, 95 Pac. Rep. 527. 




















115. Waters and Water Courses—Damages for 
Flooded Lands.—Where defendant obstructs the 
channel of a stream so that at times of flood 
waters plaintiff's property is injured, the meas- 
ure of recovery is the difference in the fair mar- 
ket value of his property immediately before 
and immediately after the injury.—McClure v. 
City of Broken Bow, Neb., 115 N. W. Rep. 1081. 


116. Easements.—A permanent right to 
maintain a drainage ditch over the lands of 
another for the benefit of adjacent lands is an 
easement, passine with the grant of the ad- 
jacent .ands, though not spcifically mentioned 
in the conveyance thereof.—Brown v. Honey- 
field, Iowa, 116 N. W. Rep. 731. 

117. Wills—Decre> Allowing Appeal.—Where 
leave is granted to prosecute an appeal from 
the probate court by a justice having jurisdic- 
tion, matters of fact or law heard and deter- 
mined bv him cannot be heard again on motion 





to dismiss the appeal granted.—In re Gurdy. 
Me., 69 Atl. Ren. 546. 
118. Witmesses—Change of Testimony on 


Second Trial.—A trial court should be reluctant 
to credit a change in the testimony of a lead- 
ing witness on a second trial where the change 
serves to adjust the case to the rule laid down 
by the appellate court in setting aside the re- 
sult of a former trial.—Czermak y. Wetzel, 109 
N. Y. Supp. 698. 

119. Cross-Examination.—In a proceeding 
to lay out a highway, where the owner of land 
to be taken had testified as toits value, he could 








be asked on cross-examination at what price 
he had assessed it.—Gayle v. Court of County 
Com'rs., A‘a., 46 So. Rep. 261. 

120. Imneachment.—Accused, desiring to 


contradict a state’s witness by proving that he 
testified differently at the committing trial, 
held not entitled to offer the entire testimony 
of the other witnesses examined at the commit- 


ting trial.—Scott v. State. Miss., 46 So. Rep. 
251. 
121. -Impeachment.—Where an accused per- 





son testifies, the state mav show any conduct 
or action on his part, the necessary or probable 
effect of which is to impute to him conduét or 
knowledge different from that which he has as- 


serted.—Southworth vy. State, Tex., 109 Ss. W. 
Rep. 133. 
122._—-Nature of Estate Created.—Where the 





first named devisee in a will is given absolute 
power to dispose of the property, such devisee 
takes the fee unless the estate is expressly 
given for life only.—Pratt v. Saline Valley Ry. 
Co., Mo., 108 S. W. Rep. 1099. 

123. Necessaries Furnished Wife.—In an 
action against a husband for goods sold to his 
wife, living separate from him, the testimony 
of the wife to show the purchase of the goods, 
their purpose and necessity held competent.— 
Moore v. Rose, Mo., 108 S. W. Rep. 1105. 


124.——Transactions with Persons Since De- 
ceased.—In an action by an administrator of 
his wife’s estate for services rendered by the 
wife to her father, since deceased, the adminis- 
trator was competent to testify to the father’s 
condition and to conversations had with him.— 
In re Smith’s Estate, Mich., 115 N. W. Rep. 1052. 

125. Work and Labor—dAction for Services of 
Child.—To support an action for compensation 
for the services of children rendered to their 
parent, it must be alleged and proved that there 
was a direct promise by the parent to pay for 
the service.—Baugh v. Baugh’s Adm’r., Ky., 109 
S. W. Rep. 345. 











